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in 1932, exclusively to public or governmental law. The decision to limit the 

subject matter of the Review to this field was motivated by the special oppor- 
tunity for service arising from the proximity of the University to the primary sources 
of governmental law, and by the belief that all members of the legal profession have a 
vital interest in keeping abreast of this pervasive and expanding area of the law. Typical 
subjects of public law include, among others, administrative law, constitutional, gov- 
ernment contract, international, labor, military, trade regulation, taxation, patent, 
trademark and copyright law. 
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THE POWER AND THE PRIZE—THE DEVELOP- 
MENT OF CIVILIAN NUCLEAR POWER 
IN THE UNITED STATES 


Sterling Cole, M.C.* 
I. INTRODUCTION 


It is impossible at this writing to predict whether the 85th 
Congress will make any important decisions concerning the de- 
velopment of nuclear power in the United States. There is general 
agreement that the United States must maintain its present leadership 
in this field, but there is also considerable argument whether this 
position can be maintained without further legislative aids and 
whether the present program is adequate. Differences of opinion 
exist even in respect to just what yardstick should be used for 
measuring the status of the country’s program and its progress. 

Extensive discussions have taken place with reference to the 
United States’ program for the development of civilian nuclear 
power. Discussion of the subject has been particularly vigorous in 
Congress during debate before and since passage of the Atomic 
Energy Act of 1954. Hearings held by the Joint Committee on 
Atomic Energy provided the stage for much of the discussion. 
Such discussion is healthy since this is a matter of prime national 
and international importance and one which has many complex 
factors requiring careful consideration. 

The impact of the peaceful uses of nuclear energy on mankind 
clearly will reach into many, if not all, facets of life. It is impossible 
at the present time to know how nuclear energy will make its most 
significant contributions. Many peaceful uses of the atom are being 


revealed as our store of nuclear knowledge is expanded. However, 


*United States Representative of New York (Republican); Member, Joint Com- 
mittee on Atomic Energy, 1946 to present; Chairman, 1953-1954. A.B. 1925, Colgate 
University ; LL.B. 1929, Albany Law School; LL.D. 1954, Colgate University. 
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discussion in this instance will be confined to just one of the major 
uses, viz. nuclear power, and, more particularly, power in the sense 
of the production of electricity. Consideration will be given to some 
of the policy problems associated with the development of safe, 
plentiful and economically competitive electricity from the atom. 

The basic framework for the civilian nuclear power program is 
set forth in the Atomic Energy Act of 1954,’ which released nuclear 
development from the embrace of government monopoly to permit 
and encourage industrial participation. The spirit and mandate of 
the Act of 1954 is stated in its opening declaration:? 


. . . the development, use, and control of atomic energy shall be 
directed so as to promote world peace, improve the general wel- 
fare, increase the standard of living, and strengthen free competi- 
tion in private enterprise. 


The legislative framework is broad. It assigns wide responsibility 
and authority to the Atomic Energy Commission to advance nuclear 
technology by means of research and development, including the 
building and operating of nuclear power plants. It places ownership 
of all special nuclear material with the Commission and prescribes 
how prices for this material shall be established. It prohibits direct 
subsidy to plants built by others, and specifies that energy from 
Commission plants which is not used by the Commission shall be 
offered preferentially to public power groups. It seeks, in letter and 
spirit, to preserve the traditional framework of free enterprise in the 
atomic energy field. 

A formal program for the development of civilian nuclear power 
was being developed even as debate was taking place on the Atomic 
Energy Act of 1954. A program proposed by the Commission was 
endorsed by the Joint Committee on Atomic Energy in February, 
1954, several months prior to the passage of the revised Act. Thus, 
one of the major power projects of the Commission’s current de- 
velopment program, the pressurized water reactor being built at 
Shippingport, Pa., was initiated under provisions of the original 





168 Strat. 921-961, §§ 1-291; 42 U.S.C. $$ 2011-2281 (Sup. III 1956). 
2 Section 1b. 


8 Five-Year Power Reactor Development Program Proposed by the Atomic Energy 
Commission, Report of the Subcommittee on Research and Development (March, 
1954). 


TENEEM LY YL 


yasecey 


sa cea 


+ OYE re ee 


<P ROSNER IIARGMET I EE 


SE REIN TAO 


oC SES ST 


we Ne “es 


COLE TET 


Se neon RERUN 


OPM EE ROE 


PN RR EN UE 


THE POWER AND THE PRIZE 473 


Atomic Energy Act of 1946,* as amended. With the passage of the 
new 1954 Act, however, greater acceleration toward development of 
nuclear power became possible and events since that time have con- 
firmed the hopes and expectations of those responsible for the new 
legislation. 

The Commission’s initial projects and the scope of the civilian 
power development program were endorsed after exhaustive review.® 
The program was based on the theory that the Government’s main 
effort should be to advance technology on a wide front. The 
specific reactor projects selected for construction were chosen on 
the basis of qualified judgment that such concepts showed promise 
of eventually producing economically competitive power and that 
the technology of those particular concepts was sufficiently well 
known to justify building a reactor. The size of each of the ex- 
perimental reactors was governed by a policy of providing a maxi- 
mum amount of technology at minimum government expense. Thus 
the sizes and power capacities were fixed as low as possible, com- 
mensurate with the aim of providing reliable bases for extrapolation 
to units which eventually would produce of the order of 100,000 kw 
of electricity. It was determined that one large-scale plant should 
be included in the program in order to provide experience and 
operating data which would be directly related to “full-scale” plants. 
The pressurized water reactor, at Shippingport, with a minimum 
electrical capacity of 60,000 kilowatts, was chosen for this purpose. 
Its selection was dictated by the fact that the essential technology 
for a pressurized water plant was in a more advanced state of de- 
velopment as a result of the work on the U.S.S. Nautilus submarine 
power plant. It was recognized at that time that larger plants pro- 
during more kilowatts of power could be built if there were any 
compelling reason to do so and if one were willing to assume greater 
risks and allocate much larger sums of money to the program. 


II. Rotes or GOVERNMENT AND INDUSTRY 


The fundamental philosophy of the Commission’s civilian power 
reactor development program, as defined in the 1954 Act, has re- 
mained consistent since the start of that program three years ago. 
This philosophy is summarized in a report submitted to the Joint 





460 Srar. 755, 42 U.S.C. $§ 1801-1819 (1952). 
5 Note 3 supra. 





474 THE GEORGE WASHINGTON LAW REVIEW 


Committee on Atomic Energy, and published by the Committee in 
May, 1955.° Its essential points are as follows: 


1. Developing economically competitive nuclear power for civil- 
ian use will be aided by maximum practical utilization of the 
financial incentive common to business ventures in order to 
stimulate ingenuity and imagination and the assumption of 
calculated technical and economic risks. 


The Government’s role should be to develop advanced tech- 
nology at government expense and to stimulate outside groups 
to undertake developmental or demonstration nuclear power 
projects primarily with non-government financing. 


The preferred roles of Government and industry in the develop- 
mental program are thus very clearly stated. The principles stated 
are traditional in the American industrial system. It is in the 
translation of these principles into a practical program that the first 
point of the current debate emerges. This point relates to the need 
or desirability of more extensive construction of nuclear power re- 


actors at government expense. The second point of discussion con- 
cerns the relative position of nuclear technology in the United 
States as compared with other nations. 

The construction of power reactors is essential to the development 
of power reactor technology which will lead to generation of low- 
cost nuclear power. There is broad agreement on this point. This 
does not necessarily mean, however, that immediate large-scale con- 
struction of nuclear power plants is the most efficient method for 
achieving that technology. It does not mean that the size and time 
scale of the construction effort is a direct measure of the rate of 
progress that is being made. On the other hand, it is important that 
the building of reactors not be unduly delayed simply because re- 
search and development teams may predict that new and improved 
techniques are “just around the corner.” There will always be, for 
many years to come, new improvements in power reactor tech- 
nology. It is an inherent factor in this new art that any nuclear 
power plant built during the next several years is likely to be out of 
date as soon as it is completed. After all, a similar situation exists 


6 Current Statement of the Atomic Energy Commission on the 5-Year Reactor De- 
velopment Program to the Subcommittee on Research and Development. Committee 
Print (March 4, 1955). 
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even for fossil-fueled power plants. Nevertheless, this fact must not 
prevent the building of reactors. Past experience has shown the 
importance of construction projects. Commitments to build are a 
spur to further development. Design for construction requires in- 
tegration of research to assure that all problems are being consid- 
ered. Construction provides experience in fabrication techniques 
which are unique to nuclear reactors and also provides cost data 
more realistic than could be obtained otherwise. Operation of 
nuclear plants leads to improvements in their performance and points 
the way to refinements and improvements in future plants. The 
importance of building reactors is thus well recognized; it was an 
important factor in the formation of the Commission’s civilian power 
reactor development program.’ 

It is in connection with the timing and the manner of building 
these plants, particularly large-scale nuclear power plants, that some 
disagreement is encountered. On the one side are those who re- 
mind us that the real objective is to achieve low-cost nuclear power. 
Thus, the sanner of building plants is perhaps even more important 
than the mere building of the plants. For example, it is pointed out 
that the construction of plants on “cost-plus” government contracts 
may actually have a retarding effect on the achievement of the 
economic objective since strong cost-cutting incentives do not exist. 
This emphasis on the importance of proven American business in- 
centives and cost reduction leads to the conclusion that even some 
delay is justifiable, when measured against the advantages of obtain- 
ing more contractual arrangements and thus moving more directly 
toward the paramount objective of economic nuclear power. 

It is clear at the present state of development of nuclear power 
technology that any plant being planned for immediate construction 
in the United States must be undertaken with the expectation that it 
will not produce economically competitive electricity. This means 
that the builder and operator must be prepared to pay more for the 
electrical output of his plant than he would pay for the same out- 
put from conventional fuels and equipment. This does not preclude 
the possibility that experience with the plant might show the way to 
make it a competitive plant during its lifetime. It does mean, how- 
ever, that the plans must be made on the basis of availability of funds 
for a longer range return. This “long-term investment” can be con- 


7 See Report, note 3 supra. 
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siderable. For example, a 100,000 kilowatt nuclear power plant 
probably will cost at least $10 million more than a conventional 
power plant, and the construction cost is not the only cost involved. 
If the power produced should average 3 mills more per kilowatt 
hour than the power from a fossil-fueled conventional plant—say 10 
mills per kilowatt hour instead of the 7 mills or less from a new 
conventional plant—then the extra cost over 20 years of operation 
would be increased to something like $40 million. Estimates of cost 
deficits over the life of a nuclear power plant are, of course, subject 
to great uncertainties at this stage. However, it appears that the 
planner should be prepared to allocate funds of the order of a few 
tens of millions of dollars for a plant of 100,000 kilowatt capacity. 

This situation of unfavorable economics in the United States at 
the present time is argued in two very different ways. On the one 
hand, there are those who contend that there is no financial incentive 
for industry to undertake large-scale nuclear power projects and that 
industry should not be expected to bear the cost of these uneconomic 
developmental plants. On the other hand, it is questioned that very 
many plants should be built in the United States so long as the 
economic promise appears so unfavorable. 


The limited number of plants necessary for gaining operating 
experience and advancing the technology, with a view of remedying 
the economic factor, can be built by industry with research and de- 
velopment assistance as provided by the Commission within the 
framework of the Atomic Energy Act of 1954. Furthermore, costs 
of power are higher in other countries than in the United States 
where fossil fuels are presently relatively plentiful and inexpensive. 
This means that nuclear power very likely will be economically 
justifiable in many other parts of the world before this is true in 
the United States. The deficit cost of the development program will 
be reduced if pioneering power reactors are built in locations where 
the value of the power produced is relatively higher than in most 
sections of the United States. Thus an important contribution to- 
ward improved technology and lower costs can be made by en- 
couraging and assisting power reactor projects abroad, building on 
the technology developed and demonstrated in experimental and 
prototype reactors built and operated in this country. This ap- 
proach has added advantages. It reduces the demand for technical 
manpower in the United States for comparable building programs. 
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It implements President Eisenhower’s Atoms-for-Peace program® for 
providing assistance to other countries. It broadens the base of de- 
velopmental effort and thus improves the prospects for economically 
competitive nuclear power in this country. 

The arguments and differences of opinion summarized above relate 
to the merits and costs of different approaches from a technological 
point of view. The problem is further complicated by political 
considerations. It is claimed by some that the Government is mak- 
ing too many concessions to stimulate nuclear power projects not 
under the direct control—and financing—of the Government. These 
so-called “concessions” include research and development assistance, 
exemption to the Holding Company Act’s prohibition against com- 
binations,® allowances of excessive research and development costs 
for income tax purposes, and other regulatory determinations at both 
the federal and state levels. Fear is expressed that the result of these 
special efforts to bring about projects with incentives for cost re- 
duction will be to provide a few large American corporations with 
virtual control of the atomic energy industry. 

On the other hand, the initiation of large-scale government- 
financed projects at this time undoubtedly would lead to arguments 
that the Government has not tried hard enough to stimulate indus- 
trial projects. Failure to provide adequate insurance for protection 
against corporate bankruptcy in case of a serious reactor accident 
would be cited as part of such arguments, along with assertions that 
industry has been given insufficient time to become fully acquainted 
with the new technology, that there have been inadequate assurance 
on prices for fuel and by-product materials, including special nuclear 
material produced as a result of plant operation, and that there has 
been uncertainty as to the availability of necessary services such as 
processing of irradiated fuel material and the charges for such 
services. 

The issue of public versus private power is one of long standing 
in this country and one which gives rise to strong convictions and 
actions on both sides. It is unfortunate that the development of 
nuclear power has become embroiled in this traditional argument. . 
It will be even more unfortunate if this involvement should result in 


8 Speech of President Eisenhower to the United Nations General Assembly, : De- 
cember 8, 1953. 


9 49 Srat. 803, 15 U.S.C. $79 (1952). 
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serious delays in this vitally important effort. There is general 
agreement on the need for an effective program which will keep the 
United States in the best possible position for the promotion and 
utilization of energy from the atom, both at home and abroad. It is 
proper that the planning of that development effort should be sub- 
jected to open discussion; that is the democratic way. It would be 
tragic if that discussion became so politically controversial as to re- 
sult in indecision and inertia. 


Ill. A.E.C. Poricy 


There are many complex factors to be considered in planning a 
program for the development of low-cost civilian nuclear power. 
It is also clear that there are honest differences of opinion as to the 
proper approach to that development. These factors have been 
summarized very briefly and the opposing points of view identified. 
With this as a background, let us turn now to the manner in which 
the Atomic Energy Commission has developed a program in ac- 
cordance with the mandate of the law and in recognition of the 
conflicting forces of opinion. 

It has been noted previously that an important principle guiding 
the Commission’s program is the requirement of the 1954 Atomic 
Energy Act that the development, use and control of atomic energy 
must be directed so as to “strengthen free competition in private en- 
terprise.” ?° This clearly means working with industry.* Thus, the 
Commission considers its role to be the development of advanced 
technology while stimulating industry to undertake developmental 
or demonstration projects primarily with non-Commission financing. 
The advancing technology is provided by government-sponsored 
general research and development, by reactor experiments or proto- 
type reactors, and by military power reactor development projects. 
It is significant that most of the research and development work 
of the Commission, as well as its construction and plant operation 
activities, are performed by industrial contractors. Thus industrial 
organizations have been and still are acquiring nuclear technology, 
both directly and indirectly. 


10 Note 2 supra. 


11A “partnership between industry and Government,” as Chairman Strauss put it 
in a speech before the American Nuclear Society, Dec. 11, 1956 (reported in BNA 
Atomic Inpustry Rep. 2:395). 
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The critical part of the civilian power reactor development pro- 
gram is the transition of technology to industrial application. The 
Power Demonstration Reactor Program” is the primary mechanism 
established by the Commission to stimulate this transition from gov- 
ernment projects of advanced technology to demonstration projects 
in which the major technical and financial responsibility is assumed 
by other non-governmental firms and organizations. Under the 
Power Demonstration Reactor Program, the Commission offers 
specific types of financial and research assistance to groups which 
propose to build demonstration power plants. All assistance offered 
by the Commission is in accordance with its assigned responsibility 
for supporting research and development in the nuclear energy field. 

The first invitation under the Power Demonstration Program was 
issued in January, 1955, with a deadline of April, 1955, for submis- 
sion of proposals. This invitation was followed by a second one 
issued in September, 1955, with a deadline of February 1, 1956.% 
The program was modified on the basis of experience and became a 
continuing framework for seeking assistance from the Commission 
when a third invitation was issued on January 7 of this year.* The 
details of each of the three invitations are varied but the underlying 
philosophy has remained constant. The changes have been more in 
the form of extensions and clarifications rather than changes in ap- 
proach. For example, limitations were placed on power plant size 
in the second invitation as a means of encouraging the building of 
smaller plants which might be of particular interest and value to less 
highly industrialized foreign countries and to some sections of this 
country. Changes also were made in setting up the framework for 
proposals requesting financial assistance in the form of capital funds 
for plant construction. The recent so-called “third round” an- 
nouncement specifically excluded consideration of requests for gov- 
ernment funds to be applied to actual construction of the plant. 
The guiding philosophy behind the ground rules was expressed in 
the President’s budget message to the Congress as follows:** 





In the belief that basic responsibility for construction of large- 
scale commercial power reactors should not have to be assumed 


j 12 = Press Release No. 589, Jan. 10, 1955; No. 695, Sept. 21, 1955; No. 953, 
an. 7, 1951. 

13 BNA Atomic Inpustry Rep. 1:132 (1955). 
14 BNA Atomic INnpustry Rep. 3:13 (1957). 
15 103 Conc.Rec. 552 (daily ed. Jan. 16, 1957). 
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by the Federal Government, no funds for construction of new 
large-scale reactors are proposed in this budget. A number of new 
proposals from non-Federal interests are now being developed. 
However, if acceptable proposals for non-Federal construction of 
promising reactor types do not materialize within a reasonable time, 
a request will be made to the Congress for funds for direct con- 
struction by the Federal Government. 


The purpose of the Commission’s Power Demonstration Reactor 
Program is to establish a framework for assistance to nuclear power 
projects which will retain, to the fullest extent possible, incentives 
for business ingenuity, imagination, and efficiency to reduce costs. 
Thus, all three invitations for proposals under the demonstration 
program have emphasized the specific types of available government 
assistance and have stressed that the Commission’s obligations would 
be limited or “close ended.” There is one dilemma which is posed 
by the Commission’s desire to limit commitments and this is a result 
of a preference clause contained in the Atomic Energy Act of 
1954." The very limited funds generally available to such “prefer- 
ence” groups (which include public-owned utilities and coopera- 


tives) for assumption of technological risk make it difficult, in a 
practical sense, for these groups to assume responsibility for exces- 
sive costs. Thus, difficulty is encountered in making contractual 
arrangements containing strong incentives for cost-reduction except 
as these groups may be able to make favorable arrangements with 
reactor manufacturers. 


The Commission’s policy with respect to the building of large- 
scale demonstration power plants may best be described by review- 
ing its third invitation under the Power Demonstration Program. 
This invitation provides a broad and continuing basis for coopera- 
tion between the Commission and American industry, both private 
and public. In announcing the invitation, Lewis L. Strauss, Chair- 
man of the Atomic Energy Commission, reaffirmed that it is the 
policy of the Commission to promote the construction and operation 
of demonstration nuclear power plants, as justified by the tech- 
nological status of their particular concepts, under the best arrange- 
ment which can be obtained. It is implied, though not specifically 
stated, that the best possible arrangement would be for industry to 
assume full technical and financial responsibility for such projects. 


16 Section 44. 
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The next best arrangement is implied to be one in which financial 
assistance is provided by the Commission in specified and limited 
amounts while the project is carried out with strong industrial in- 
centives for cost reduction, that is to say, a project under the strict 
ground rules of the Demonstration Program. The least favorable 
arrangement from the Government’s standpoint, is thus one in which 
the Government assumes full responsibility and pays the bill. There 
are, of course, intermediate stages in the arrangements which I have 
stated. The Commission gives industry an opportunity to apply 
technology resulting from the continuing and expanding research 
and development effort. However, an important part of the policy 
is that the Commission will request funds to initiate projects under 
federal financing if industry does not undertake to build reactor 
plants of the types considered to be ready for full-scale construction. 

Under the Commission’s latest invitation to industry, no limitation 
is placed on the type or size of nuclear power plants which may be 
proposed for construction with government assistance. However, 
it is specified that the plants should be designed to make a significant 
contribution toward achievement of commercial utilization of nuclear 
power. Also, the research and development assistance requested in 
the proposals must be well defined and for fixed or maximum dollar 
amounts. 

The assistance offered for consideration is of three general types: 
(1) waiver of established Commission charges for use of source and 
special nuclear materials over a specified period of time, (2) per- 
formance in Commission laboratories of mutually agreed upon re- 
search and development not reasonably available elsewhere either 
without cost or at less than full cost, and (3) support of research 
and development required to advance the technology of projects 
which promise to make a significant contribution toward achieving 
cheap, abundant, and safe nuclear power. It is clearly stated that 
projects which might qualify for assistance under the Power Demon- 
stration Program may be either extensions of demonstration projects 
already now being built or proposals involving promising new re- 
actor concepts. Therefore, it will be seen that the policy recognizes 
two routes to lower costs. The first of these is through improved 
engineering of well established technology, such as pressurized water 
reactors, boiling or non-boiling. The second route to lower costs is 
through new concepts such as those involving fluid fuel systems. 
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It already has been pointed out that the Commission has an ex- 
tensive program for building reactor experiments of various types in 
order to advance the technology on a broad front. The selection 
of reactor concepts to be developed and tested in these experiments 
largely determines the types of reactors that can be considered in 
planning large-scale industrial power reactor projects. Thus, just 
as the pressurized water reactor was selected in 1944 as the only 
type then warranting large-scale construction, projects initiated by 
industry since that time have been keyed in various ways to projects 
resulting from earlier decisions of the Commission. The January 
announcement” of the Commission goes one step further in assuming 
the initiative for determining the technological direction of the de- 
velopment effort. The Commission identified two reactor types 
which it considered to be technically ready and desirable for large- 
scale demonstration power reactor projects, to be completed by 
June 30, 1962. It was indicated that additional types of reactors 
will be specified from time to time by the Commission for con- 
struction as technological progress appears to warrant. Thus the 
Commission has taken positive steps in the selection of reactor types 


and in the scheduling of demonstration power reactor projects. It 
has retained the objective of initiating these projects under the most 
favorable arrangements which can be achieved from the standpoint 
of minimizing cost to the Government and maximizing incentives 
for cost reduction. 


There are many factors involved in the establishment of a nuclear 
power industry. In the technical area there are many potential 
limitations, and not all of the factors are technical. The technology 
must provide an adequate basis for economic operation of reactors 
plus essential servicing facilities for fuel fabrication, processing, and 
intermediate conversion steps. In all cases, the dependence of eco- 
nomics on the scale of operation presents interesting problems. This 
is particularly true in the case of processing of irradiated fuels. One 
is confronted with the “chicken and egg” problem since processing 
facilities for individual reactor plants appear at this time to be eco- 
nomically unfeasible. How then does one induce industry to pro- 
vide economically acceptable processing facilities in the absence of 
reasonable assurances of the needed volume of business? On the 
other hand, how does one get the needed volume of business in the 


17 Note 14 supra. 
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absence of reasonable assurances with respect to the availability and 
prices of processing services? 

A key to the Commission’s position on this important point is 
found in a speech by Mr. Strauss on December 11, 1956, before a 
meeting of the American Nuclear Society in Washington, D. C.* 
His statement at that time also forecast most of the features of the 
Commission’s announcement a month later regarding the Power 
Demonstration Program. With respect to fuel processing, Mr. 
Strauss said: “I am proposing that the Commission take action at an 
early date to establish the charges at which it will be willing to en- 
ter into firm commitments for the chemical processing of nuclear 
fuel elements in Government facilities.” Such an announcement 
would be of great significance since it would remove one of the 
present uncertainties in planning nuclear power plants. The estab- 
lishment of nuclear power plants should, in turn, provide a firmer 
basis for planning industrial ventures into the fuel processing busi- 
ness. One of the ground rules of the Commission’s Power Demon- 
stration Program is that Commission facilities should not be con- 
sidered available for routine manufacture of fuel elements which 
can be done in non-Commission owned facilities. This provision 
does not appear to have caused significant difficulty, thereby leading 
us to conclude that the fuel fabrication phase of nuclear power is 
well on its way toward being a normal commercial operation. 

The Atomic Energy Commission, under the law, is custodian of 
the nation’s supplies of fissionable materials.’® This role imposes on 
it two additional responsibilities which have important effects for the 
nuclear power industry. The Commission is charged with both the 
allocation and the pricing of these materials. Commission policy 
with respect to these functions is reflected in the following actions: 

(1) The President announced, in February, 1956,° that 40,000 
kilograms of uranium-235 would be made available for peaceful pur- 
poses. Of this total, one-half is available for friendly foreign nations 
and to the newly organized International Atomic Energy Agency. 
An equal amount of uranium-235 is allocated for domestic uses, 
principally for power plants. 
18 See note 11 supra. 


19 Section 52. 
20 White House Press Release, Feb. 22 ,1956. 





484 THE GEORGE WASHINGTON LAW REVIEW 


(2) The Commission announced, in November, 1956,”4 a list of 
unclassified prices which the Government will charge for nuclear 
fuels, both at home and abroad. The Commission included in this 
announcement the first unclassified prices which the Government 
will pay for plutonium and uranium-233 produced as by-products 
in the operation of domestic power reactors or the operation of for- 
eign civilian nuclear power plants which obtain their fuel from the 
United States. 

The Atomic Energy Act of 1954 also assigns to the Atomic 
Energy Commission responsibility for regulating and protecting the 
public health and safety in the construction and operation of nuclear 
reactors.** ‘These responsibilities likewise require extensive research 
and development effort, including studies of reactor characteristics 
related to safety of operation, methods for disposal of radioactive 
wastes as well as the biological effects of radiation. Services of the 
Commission are available to state and local bodies seeking advice in 
the establishment of appropriate local regulations. 

It can be seen from the above review that the responsibilities of 
the Atomic Energy Commission are widespread in their relationship 
to the establishment of a nuclear power industry and it follows that 
the policies of the Commission must also be broad in scope with re- 
spect to this nation’s progress toward commercial utilization of the 
atom, while all the time functioning within the framework of the 
1954 Act. The Commission, as is to be expected, is subjected to 
many conflicting pressures both in its overall policy considerations 
and in the detailed application of those policies. It is attempting to 
balance these pressures and is exercising its best judgment in assuring 
steady progress toward the objective of low-cost nuclear power. If 
progress toward this objective is not satisfactory because of Com- 
mission judgment, interpretation of the provisions of the Atomic 
Energy Act, or inadequate provisions of that act, it is a respon- 
sibility of the Congress to take appropriate action. However, before 
we consider questions which may come before the Congress, it may 
be well to review the status of nuclear power technology and of the 
nuclear power industry as it has evolved under the present Com- 
mission policy. 


21 a House Press Release, Nov. 18, 1956; AEC Press Release No. 930, Nov. 
18, 1956. 
22 Section 161 b. 
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IV. Sratus or DEvELOPMENT 


It is important to recognize that it takes appreciable time to build 
reactors—from three to five years—and that this country’s civilian 
power reactor development program was launched only three years 
ago. Thus projects approved as part of that initial effort are just 
now being completed. We are just beginning to acquire valuable 
operating experience. In the meantime the program has expanded 
considerably. It may be considered as consisting of three types of 
reactor projects: (1) those completely (or nearly completely) fi- 
nanced by the Commission with the primary aim of developing and 
testing basic technology, (2) those based on limited financial help by 
the Commission to industrial, cooperative, or public power groups, 
with the purpose of applying technology and providing operational 
and economic data, and (3) those completely financed by industry 
to gain experience and provide operational and economic data. See 
table of statistics in appendix. 


V. Uwnrrep Srates vs. OrHeR CouNTRIES 


Earlier in this article, the author suggested that the two major 
points of controversy with respect to the development of nuclear 
power technology are (1) government financing of large-scale plants, 
and (2) the relative position of the United States in the nuclear 
power field. The discussion thus far has been concerned primarily 
with the first of these points. The principal arguments supporting 
government financing of large-scale nuclear power plants are, how- 
ever, based upon a contention that other countries are getting ahead 
of the United States. In particular, it is argued that the United 
Kingdom and the Soviet Union are progressing faster than the 
United States. These arguments rely largely upon announced 
plans of other countries to build nuclear power plants totaling sev- 
eral millions of kilowatts of generating capacity during the next 
five or six years. 

If the number of installed kilowatts of nuclear power capacity is 
to be used as the yardstick for measuring progress in the develop- 
ment of nuclear technology, then it is very possible that Britain and 
Soviet Russia may run ahead of us in such a “numbers game,” at 
least for a time. However, the kilowatt race is not necessarily a 
good yardstick for measuring the relative progress of various coun- 
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tries. The United States is not behind any country in any major 
technological area; to the contrary, it is far ahead of the rest of the 
world, both in technology and the scope of its program. We have 
built and operated more reactors than all the rest of the world 
combined. We have an expanding and aggressive reactor develop- 
ment program which is designed to provide a wide range of tech- 
nology suitable for application of nuclear power under various con- 
ditions of available resources, industrial development, and geographi- 
cal environment. The over-all objective of the United States pro- 
gram is to achieve—not propaganda kilowatts—but the practical 
utilization of nuclear power on an economically justifiable basis both 
in the United States and abroad. It is of recognized national im- 
portance and national urgency that the United States maintain 
world leadership in the development of nuclear power. It is equally 
important that this leadership be a genuine leadership based on sound 
scientific research and technological development. The arbitrary 
construction and operation in this country of a multiplicity of un- 
economic nuclear power plants would be expensive and would not 
assure true leadership in nuclear power technology. To succumb to 


such a policy might well result in forfeiture of this country’s present 
leadership. 


The economic incentives for construction of nuclear power plants 
are widely different in different countries. This is so whether these 
plants are built with government funds or private funds. Thus, in 
the United Kingdom, for example, there are compelling reasons for 
embarking upon a large-scale program for the construction of nu- 
clear plants, with little regard for costs. These reasons go even be- 
yond the need to produce plutonium for weapons with power as a 
by-product, which is the function of the reactors which the British 
have in operation. The increasing power demands of the British 
economy have resulted in large imports of fossil fuels with conse- 
quent increases in cost. In the Soviet Union, also, there are regions 
far removed from fossil fuel reserves and with no adequate trans- 
portation to provide reliable and reasonable cost fuel. Thus, in both 
the United Kingdom and in the Soviet Union, in contrast to the 
situation here, there is some justification for early construction of 
large-scale nuclear plants with only scant regard for the plants’ 
economic factors, especially since those plants are built not under 
competitive free enterprise but by the governments. 















for this government building program. Bills to this end have again 
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It is true that both Britain and Russia have announced nuclear 
power programs which, for the moment, are larger in terms of ag- 
gregate kilowatt capacities than the present American program. Not 
many years ago, the export of coals represented a major source of 
foreign exchange for Britain. Last spring the British Atomic Energy 
Authority estimated that in 1956 it would be necessary for Britain 
to import 19% of the fuel needed for making power. As British 
power requirements increase, the inadequacy of home-mined coals 
becomes more pronounced, so that in about twenty years Britain 
will be in the position of having to import more than 50% of her 
fuel-for-power. 

Laid down in Britain, imported fuels cost double the cost of 
domestic coals and, of course, the cost of power produced from 
imported fuels is increased accordingly. Thus the situation in Britain 
today is that nuclear power, even in its present state of development, 
is competitive cost-wise with conventional power when produced 
from imported fuels, and it is only as a substitute for imported fuels 
that Britain is proceeding with what might be called a crash pro- 
gram in the nuclear field. There are corollary advantages to Britain 
in substituting nuclear power for imported fuels. Imported fuels 
have to be paid for in hard currency and, consequently, are a heavy 
drain on Britain’s all-too-small supply of foreign exchange. Then 
again, the Suez affair has pointed up the extreme economic hazard of 
dependence on imported fuel. 

Similar situations exist throughout Europe and it is to be expected 
that a large-scale nuclear power program will be initiated there in 
the near future. Discussions and planning for such a program are 
already in progress.” 


VI. CoNGRESSIONAL PROBLEMS 


The last session of Congress ended with vigorous debate both in- 
side and outside the Congress regarding the status of the nuclear 
power program. A bill directing the Atomic Energy Commission 
to build and operate a number of power plants at government ex- 
pense passed the Senate but was defeated in the House.* Under 
that bill, $400 million of the taxpayers’ money would have been used 


23 Dept. of State Press Release No. 58, Feb. 8, 1957. 
24 Gore-Holifield Bill, S. 4146 and H.R. 12061, 84th Cong., 2d Sess. (1956). 
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been introduced in the Senate and the House.”*> Therefore, one of 
the very important decisions which must be made by the 85th Con- 
gress is whether there is need for such a large-scale government- 
financed enterprise. The Commission has stated that it will request 
funds of the Congress for the construction of large-scale demon- 
stration nuclear power plants if, at any time, there appears to be a 
promising concept which is not being undertaken by industry.” 
The decision thus becomes one of depending upon the judgment of 
the Commission and its expert scientific and technical staff in such 
matters or of “directing” the Commission to take action which is 
contrary to its best expert judgment. I believe that, in general, the 
Commission’s judgment should be respected in this matter, and fur- 
thermore that the evidence of accomplishment solidly supports the 
position which the Administration and the Commission have taken. 
It is, however, a situation which warrants continuing watchfulness 
and one which requires that both the Commission and the Congress 
maintain close liaison in regard to the industrially-supported projects. 
Assurance must be provided that important reactor projects are be- 
ing carried to completion in an expeditious manner. This does not, 
however, mean that the projects must be financed and controlled by 
the Government at the taxpayers’ expense and to the detriment of 
the American free enterprise system. Regardless of the particular 
contractual arrangements, any project in this new art is subject to 
delays due to technical developments, component delivery difficulties, 
and construction errors. At the same time, once construction has 
been committed there are strong incentives to complete the project 
as expeditiously as possible. 

All of the current industrial projects for the construction of 
nuclear power plants are concerned with, if not conditioned by, the 
ultimate availability of adequate insurance to cover possible large 
claims against third-party liability in the event of a serious accident. 
Legislation proposed in the previous Congress has again been intro- 
duced in the new Congress to authorize the Government to supple- 
ment commercially available insurance." The passage of this legis- 
lation is essential if industry’s investment in nuclear power plants is 
to be encouraged and facilitated. Additional legislation which has 
been proposed for the encouragement of industrial investment in- 

25 S. 151 and H.R. 2154, 85th Cong., Ist Sess. (1957). 


26 See note 14 supra. 
27S. 715 and H.R. 1981, 85th Cong., Ist Sess. (1957). 
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cludes provision for exemption from the Holding Company Act’s 
prohibition against combinations of companies becoming engaged 
in the building and operation of nuclear power plants for experi- 
mental purposes.”* 

The Joint Committee on Atomic Energy has been making a study 
of the organization of the Commission from the viewpoint of con- 
sidering the compatibility of regulatory and promotional responsi- 
bilities assigned to the same agency of the Government. These 
studies may lead to specific recommendations for the Congress. 

There also will be increasing activity in the President’s Atoms- 
for-Peace program which will require the attention of the Congress. 
Last October 26, the representatives of 80 nations, without a dis- 
senting voice, approved a statute—or charter—for the International 
Atomic Energy Agency, originally proposed three years ago by Presi- 
dent Eisenhower in his historic Atoms-for-Peace speech before the 
United Nations.”® The statute is now before the Senate for ratification. 
Agreements for cooperation on a bilateral basis continue to be 
negotiated. It is expected that several more agreements for coop- 
















































’ eration with other countries in power reactor development will be 
7 submitted to the Joint Committee during this session.*° 

f 

r Vil. Tue Furure 

“ As has been the case in all developmental programs, we witness 
‘ waves of optimism followed by pessimism, depending largely upon 
» the success or difficulties of the events of the moment. For example, 
‘ there has been periodic readjustment in estimates as to the date 
f when nuclear power may be expected to become competitive with 
conventionally-produced power in the United States. On the other 
” hand, there has been a great surge of demand for an immediate sub- 
© stitute for fossil fuels in some parts of the world, notably Europe, 
ni with the result that time schedules for large-scale construction of 
f nuclear plants in those regions can be expected to accelerate. 

m In the United States, one may well ask how rapidly private in- 
. dustry may be expected to respond to the new challenge of the 
1as 28 See, e.g., S. 2643 and H.R. 9743, 84th Cong., Ist Sess. (1956), reprinted in BNA 
n- Atomic Inpustry Rep, 52:13, 15 (1956). And cf. S.E.C.’s recent granting to Power 


Reactor Development Corp. of an exemption from the provisions of the act. BNA 
Atomic Inpustry Rep. 3:27 (1957). 

29 Note 8 supra. 

30 Qn international bilateral agreements generally, see Vogel, International Bi- 
lateral Agreements for Cooperation in Atomic Energy, infra. 
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nuclear age and undertake a larger construction program. We know 
that it will be necessary to spend considerably more money for re- 
search and development, as well as for the construction of develop- 
mental nuclear plants, before the goal of low-cost nuclear power is 
achieved here. The Commission has the primary responsibility and 
a clear directive for sponsoring this work. It is likely that private 
capital will continue to be made available in increasing amounts for 
participation in this effort. Private funds undoubtedly will continue 
to be allocated primarily for plant construction and routine plant 
operating expenses, while the Commission will be requested to sup- 
port specific research and development, assist in plant design and 
show the way to improve plant performance as a means of reducing 
net power costs. 

The remaining technical problems make it impossible to predict 
precisely the rate of nuclear power development in the United States, 
but a reasonable and perhaps conservative projection seems to be 
that by 1975 at least half of the new generating plants established in 
this country will use nuclear fuel. This accomplishment cannot be 
realized, however, if the incentives for private initiative and risk 
capital, as provided by the Act of 1954, are diminished or destroyed 
by future government actions. 

Looking back on this country’s enviable industrial and technologi- 
cal progress, which has given the American people a standard of 
living unequalled anywhere else in the world, leads one to the con- 
clusion that the essential reason for this success has been our ability 
to maintain a political and economic climate where the greatest em- 
phasis has been placed upon the initiative of the individual and the 
incentives offered by free enterprise. Government aid and assist- 
ance have frequently been available and often invaluable to the early 
promotion of growth in a new industry. So it is with the fledgling 
atomic energy industry today. Government ownership and mo- 
nopoly for too long a period, however, has always resulted in stunted 
growth and the inability to energize all of the latent resources, both 
material and personal.** The 85th Congress will again be confronted 
with these issues as it reviews and takes action on the atomic energy 
proposals which have been placed before it. 


31 For example, I would cite the nationalized British coal industry, the United 
States postal system and the United States Government operation of the Inland 
Waterways Corporation. In all of these instances, government ownership or opera- 
tion has been characterized by insufficient production and revenues with the Gov- 
ernment generally powerless to institute needed reforms and efficiencies because of 
the many political factors involved. 
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APPENDIX 


I. EXPERIMENTAL REACTORS WHOLLY OR MOSTLY GOVERNMENT FINANCED 


Powsre Srant Dis 
Name on Owner Location Tres (Evzc.Kw.) Ur Manriap 


Operated, Later Dismantled 
Boiling Reactor Experiment No. 1 NRTS, Idaho Boiling Water No elec. 1953 = 1954 


Bes Se Experiment No. 2 (Modified to 
BO -3) NRTS, Idaho iling Water No elec. 1954 1955 


Los Alamos Fast Reactor Los Alamos Liquid Metal No elec. 1946 1953 

Homogeneous Reactor Experiment N Oak Ridge Aq. Homogeneous 140 1954 
Reactor Experiment No. 3 (ModiGed to a 

BO -4) NRTS, Idaho 3,400 1956 


Operational 
Experimental Breeder Reactor No. NRTS, Idaho 
Los Alamos Power Reactor Experiment No. 1 Los Alamos 


ental Boiling Water Reactor A Lab. 
Epenental Experiment No. 4 NETS, Idaho 


Being Built 
Santa Susana, Calif. 
pea Idaho 
Los Alamos 
Shippingport, Pa. 


II. POWER DEMONSTRATION REACTORS JOINTLY FINANCED BY GOVERNMENT 
AND UTILITY-INDUSTRY GROUPS 


Being Built 
Power Reactor Development Co. Inc. Monroe, Mich. Fast Breeder 100,000 


Planned 
*Yankee Atomic Electric Co. Rowe, Mass. 
Consumers blic Power District Beatrice, Nebr. 
tive Power Association Elk River, Minn. 
pera rey Mich. 
lopment ‘Corp. of Alaska 
“ity of of — Ohio = Ohio 


Ill. FULL SCALE POWER REACTORS FINANCED WHOLLY BY INDUSTRY 


Being Buslt 

General Electric Co. and Pacific Gas & Electric Co. ows Levene, OO. Boling Vote 
Commonwealth Edison Co. ee — =. Boiling Water 
Consolidated Edison Co. of New York ‘oint, N. Y. Pressurized Water 


Planned 
«Pennsylvania Power 
— 2 Corp., owiovide Pt 1, Co, and Tampa 
*New England Electric System 
Virginia Nuclear Power Associates, Inc. 
*Middle South Utilities, Inc. 


Eastern Pennsylvania Aq. Homogeneous 


r tearen Apes SE Al 
Seine ees 6 ES 


tract negotiations. 
cReprants total output of pant about 20% of whch wll be aude. 





INTERNATIONAL BILATERAL AGREEMENTS 
FOR COOPERATION IN ATOMIC ENERGY 


Clark Crane Vogel* 
I. InrRopucTION 


It is widely held that, over the next decade, the most promising 
prospects for industrial profits in the nuclear field are offered by 
expanding foreign markets.‘ Thus, the Government’s program for 
international cooperation in the peaceful uses of atomic energy must 
be considered not only as a unique and effective component of 
American foreign policy, but, also, as a significant step in the de- 
velopment of a private atomic energy industry in the United States. 
Lawyers advising that industry have a special interest in knowing and 
understanding the many details (and the many problems) associated 
with the program. 

A principal mechanism for carrying forward the international 
aspects of the “Atoms for Peace” program has been the negotiation 
of “Government to Government” bilateral agreements for coopera- 
tion and the continuing development of policies designed to promote 
their effective implementation.? The problems involved in the for- 
mulation of these policies are extensive and complex, call for a care- 


*Assistant Director, Division of International Affairs, Atomic Energy Commission ; 
formerly Assistant General Counsel, A.E.C. A.B. 1936, LL.B. 1939, Rutgers Univer- 
sity. 

1 See, e¢.g., the remarks made by leading industrialists at a recent conference of the 
American Management Association, as reported in the New York Times, Feb. 8, 
1957, under the headline “Atom Power Offers Slim Chance For Quick Riches.” It 
should be noted that an opinion poll of its U.S. membership recently completed by 
the Atomic Industrial Forum, Inc. listed “lack of economic incentive” as the leading 
obstacle inhibiting the growth and development of the atomic industry. 4 Forum 
Memo 19-23 (No. 2, Feb. 1957). 

2 Another principal activity has been the assumption of leadership and responsibility 
by the United States in establishing an International Atomic Energy Agency. Such 
an agency was first proposed in President Eisenhower’s historic address to the United 
Nations on December 8, 1953, and will come into being upon ratification by the 
requisite member states of its organic statute, approved unanimously in October, 
1956 by an International Conference on the statute of the International Atomic Energy 
Agency held under the aegis of the United Nations. Still another important segment 
of the program has been U.S. support for the formation of regional programs in 
Asia and Europe. These programs have put atomic energy at the service of major 
political objectives: in Asia, that of tieing the neutral countries of the region to those 
countries closely associated with the United States ; in Western Europe, that of further- 
ing European integration. 
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ful balancing of the several responsibilities of the Atomic Energy 
Commission (including its paramount responsibility to make a maxi- 
mum contribution to the common defense and security), and require 
close coordination with other executive agencies and departments 
and with the Congress. Many of the problems become manifest 
only as the result of experience gained in the progressive negotiation 
of bilateral arrangements or in the course of administering the pro- 
gram. It is not surprising, therefore, that there has emerged only 
recently the outline of a broad policy to prescribe, so far as is 
practicable or legally possible, no less favorable terms and conditions 
for the conduct of foreign activities than those applied to or de- 
veloped for domestic transactions. 

To date, forty-three agreements for cooperation have been nego- 
tiated with forty-one countries. Thirty-two of these agreements are 
in effect; the remainder are subject to final ratification by the gov- 
ernments involved. Thirty-five of the agreements negotiated are 
limited to the field of research reactors,* and eight are concerned 
with power reactor technology.* Six of the latter type agreements 
call for an exchange of information in the restricted data category.® 
Discussions are in progress with six additional countries for research 
agreements® and with fifteen countries for power agreements.’ These 
figures change constantly, and are given here only to indicate the 
vigor with which the bilateral program has been conducted over the 


past two years and the extent of the commitments which have been 
made. 


II. ExcHANGE OF INFORMATION® 


The research agreements provide for the exchange of unclassified 
information with respect to the design, construction, and operation 


8 Argentina, Austria, Brazil, Chile, China, Colombia, Costa Rica, Cuba, Denmark, 
Dominican Republic, Ecuador, Germany, Greece, Guatemala, Iran, Ireland, Israel, 
Italy, Japan, Korea, Lebanon, The Netherlands, New Zealand, Nicaragua, Pakistan, 
Peru, Philippines, Portugal, Spain, Sweden, Switzerland, Thailand, Turkey, Uruguay, 
and Venezuela. The Turkish Agreement was the first of these to be signed. 2l1st 
Semi-Annual Report of A.E.C. to Congress (Jan. 1957) at p. 14. 


4 Belgium, Canada, United Kingdom, France, Australia, The Netherlands, Norway, 


and Switzerland. Ibid. 

5 Those countries listed in note 4 supra, except France and Norway. Ibid. 

6 Ceylon, Haiti, Iraq, Liberia, Tunisia, Yugoslavia. Ibid. 

7 Argentina, Brazil, Cuba, Germany, Israel, Italy, Japan, Pakistan, Philippines, 
South Africa, Spain, Sweden, Thailand, Tunisia, and Uruguay. Ibid. 

8 Section 144a of the Atomic Energy Act of 1954; 68 Strat. 942, 42 U.S.C. $2164 
(Supp. III, 1956), provides that the President may authorize the Commission to 
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of research reactors; health and safety problems related thereto; and 
the production and use of radioisotopes in agriculture, medicine, and 
industry. The existing power agreements call for a broad exchange 
of information in the field of power reactor technology, including 
specifications for reactor materials, reactor components, reactor 
physics technology, reactor engineering technology, and environ- 
mental safety considerations.® Six of the major agreements extend 
to classified information, and are accompanied by agreed security 
arrangements between the United States and the cooperating coun- 
tries.?° 

At the inception of the program, the provisions relating to in- 
formation exchange were among the most important. Much of their 
significance and many of the problems which they raised in imple- 
mentation have now diminished as the result of recent declassification 
action” and the general authorization issued by the Commission for 
the conduct of unclassified foreign activities by persons subject to 
United States law.** Under the December, 1956, revision of the 
Tripartite Declassification Guide, now in effect in the United States, 
the United Kingdom and Canada, a broad range of information re- 


lating to the design, construction and operation of civilian power 
reactors is declassified. It is thus possible to cooperate fully and 
effectively in the power reactor field on an unclassified basis. In- 
deed, none of the agreements presently under negotiation contem- 
plate an exchange of classified information. The latest power agree- 
ment to be submitted to the Joint Committee on Atomic Energy— 


cooperate with another nation and to communicate to that nation, under an agreement 
for cooperation, “Restricted Data” in the following six broad categories: (1) re- 
fining, purification, and subsequent treatment of source material; (2) reactor de- 
velopment; (3) production of special nuclear material; (4) health and safety; 
(5) industrial and other applications of atomic energy for peaceful purposes; and 
(6) research and development relating to the foregoing. 

® General information in these fields is exchanged as required to permit evaluation 
and comparison of the potential use of reactor types in a power production program. 
An exchange of detailed technological information on specific reactor types, on the 
other hand, is subject to subsequent agreement and may be undertaken only when re- 
quired in connection with reactors currently in operation in the cooperating country or 
when such reactors “are being seriously considered for construction” in the recipient 
country. 

10 These arrangements are themselves classified and have never been published as 
the result of requests made by the other countries. In general, it can be said that 
they follow closely the standards and procedures in effect in the U.S. for the pro- 
tection of classified atomic energy information and cover both physical and personnel 
security. 

11 A.E.C. Press Release No. 936, Dec. 12, 1956, announcing the new declassification 
guide. 

122] Fep.Rec. 418 (1956), 10 C.F.R. Part 110. 
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that with the government of Norway—is “unclassified” and will serve 
as a prototype for future agreements. 

The declassification action not only makes unnecessary the ne- 
gotiation of elaborate security arrangements with other nations, but, 
combined with the previously issued general authorization, enables 
U.S. industry to undertake active and extensive commercial pro- 
grams abroad. It should expedite both the bilateral program and 
the sale of power reactors to cooperating countries. 

There still remains in this area a problem alluded to at recent 
hearings before the Joint Committee on Atomic Energy™ concern- 
ing the use which the United States may make of information which 
it receives under an agreement for cooperation—a problem which 
could grow in seriousness as sophistication in the technology becomes 
more widespread throughout the world and exchanges of information 
become more widely reciprocal. It is the policy of the United States 
Government to disseminate freely and without cost information de- 
veloped as the result of an expenditure of public funds. In the 
field of atomic energy this policy is reflected in the access permit 
program,’* where the only charges are related to the recovery of 
actual administrative costs. The policy concerning the dissemination 
of government-owned information, however, may be wholly dif- 
ferent in other countries. In the United Kingdom, for example, as 
the British Atomic Energy Authority clearly pointed out in its last 
report to Parliament,”* information owned by the Authority which 
is of “commercial value” is made available to British industry only 
upon payment of a fee sufficient to “secure a reasonable return for 
the public money which has been spent in developing such informa- 
tion.” 7¢ 

Such conflicting policies present the question whether information 
received from a cooperating country such as the U.K., or any coun- 
try with a similar policy can be made available to U.S. industry 
under the access program. A limitation on the use of such informa- 
tion to government-financed projects in the United States could have 

18 Hearings on Development, Growth, and State of the Atomic Energy Commission 


held during February and March, 1957, pursuant to section 202 of the Atomic Energy 
Act of 1954 (not yet published). 


1421 Fep.Rec. 810, 3103 (1956), 10 C.F.R. Part 4; A.E.C. Press Release No. 626, 
Apr. 20, 1955. 


15 Unrtep Kincpom Atomic ENercy AUTHORITY, SECOND ANNUAL Report 1955-56 
 ~ July 1956): Chapter XI, Relations With Industry, and particularly $$ 168- 


16 Td., § 168(c). 
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a serious effect upon the present reactor development program which 
is based in considerable part upon the ability of private industry to 
respond to the Power Demonstration Reactor Program. Access to 
government-held information is a necessary form of assistance given 
industry under that program—particularly with respect to new and 
promising reactor types, regardless of origin. On the other hand, 
free access to information received from cooperating countries could 
result in the anamolous situation of U.S. industry being able to ex- 
ploit such information without cost, whereas private firms in the 
other country would be compelled to pay a royalty for access to the 


same information. 


III. Nucrtear Fue, CoMMITMENTS AND DIsTRIBUTION 


Section 54 of the Atomic Energy Act of 1954 authorizes the Com- 
mission “to cooperate with any nation by distributing special nuclear 
material” and to distribute such special nuclear material, pursuant to 
the terms of an agreement for cooperation to which such nation is 
a party and which is made in accordance with Section 123.” 


17 “Special nuclear material” is defined by statute as meaning “(1) plutonium, 


uranium enriched in the isotope 233 or in the isotope 235, and any other material 
which the Commission . . . determines to be special nuclear material ... or (2) any 
material artificially enriched by any of the foregoing ....” Sec. 1lt, 68 Strat. 924, 
42 U.S.C. §2014(s) (Supp. III, 1956). It replaces the term “fissionable material” 
‘198 in the Atomic Energy Act of 1946, 60 Stat. 760, 42 U.S.C. § 1805(a) (1) 
952). 
18 Section 123 of the Atomic Energy Act of 1954 provides: 
“123. Cooperation With Other Nations.—No cooperation with any nation or re- 
gional defense organization pursuant to sections 54, 57, 64, 82, 103, 104, or 144 shall be 
undertaken until— 


“a. the Commission or, in the case of those agreements for cooperation arranged 
pursuant to subsection 144b., the Department of Defense has submitted to the 
President the proposed agreement for cooperation, together with its recommenda- 
tion thereon, which proposed agreement shall include (1) the terms, conditions, du- 
ration, nature, and scope of the cooperation; (2) a guaranty by the cooperating 
party that security safeguards and standards as set forth in the agreement for co- 
operation will be maintained; (3) a guaranty by the cooperating party that any 
material to be transferred pursuant to such agreement will not be used for atomic 
weapons, or for research on or development of atomic weapons, or for any other 
military purpose; and (4) a guaranty by the cooperating party that any material 
or any Restricted Data to be transferred pursuant to the agreement for cooperation 
will not be transferred to unauthorized persons or beyond the jurisdiction of the 
cooperating party, except as specified in the agreement for cooperation ; 


“b. the President has approved and authorized the execution of the proposed 
agreement for cooperation, and has made a determination in writing that the per- 
formance of the proposed agreement will promote and will not constitute an un- 
reasonable risk to the common defense and security ; 

“c. the proposed agreement for cooperation, together with the approval and the 
determination of the President, has been submitted to the Joint Committee and a 
period of thirty days has elapsed while Congress is in session (in computing such 
thirty days, there shall be excluded the days on which either House is not in session 
because of an adjournment of more than three days).” 
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Under section 41, the President must determine in writing at least 
once a year the quantities of special nuclear material available for 
such distribution. These provisions provide the framework for one 
of the most important functions of a bilateral agreement, i.e. the ob- 
ligation and assurance of the United States to supply enriched reactor 
fuel. 


After initial allocations totalling 200 kilograms, the President on 
February 22, 1956, announced an additional allocation of 20,000 
kilograms of U-235 for distribution in support of foreign research 
and power reactors, the same amount designated for use in the 
domestic civil reactor program in the U.S. It is fair to say that this 
allocation, which far exceeded the expectations of many, represents 
one of the most significant steps taken in the international program. 
Based upon the value of $16 per gram of contained uranium 235 en- 
riched to twenty percent, as recently announced, the 20,000 kgs. have 
a value of $320 million; and, together with the similar domestic allot- 
ment, constitute sufficient material to support the initiation of nuclear 
power programs with a generating capacity of several millions of 
electrical kilowatts. To sustain such a capacity and to meet the needs 
of the extensive power programs now being planned abroad, par- 
ticularly in Western Europe,” additional allocations will be required 
and will be recommended to the President by the A.E.C. as they be- 


come necessary.”° 


Enriched uranium from this allocation is made available to a co- 
operating country only as and when required for use in defined 
reactor projects. Further, the bilateral agreements contain both 
quantitative and qualitative limitations. In the typical research re- 
actor agreement, provision is made for the lease of uranium enriched 
to not more than twenty percent U-235 and in an amount not to 
exceed six kilograms,”* plus the so-called “pipe-line” which in effect 
increases the stated amount by an approximate factor of three.” 


19 The announced goal of the EURATOM Community, for example, is 15 million 
kilowatts by the end of 1967. By comparison, the newly announced plans of the 
British set a goal of 5-6 million kw. by the end of 1965. 

20 Statement by the President, The White House, February 22, 1956. 


21 The agreements with Denmark, Sweden, and West Germany increase this quan- 
tity from 6 to 12 kgs. to meet demonstrated needs in the research programs of those 
countries. 

22 In addition to the 6 or 12 kgs, as the case may be, the agreements provide for 

“such additional quantity as, in the opinion of the Commission, is necessary to per- 
mit the efficient and continuous > a of the reactor or reactors while pnd 
fuel elements are radioactively cooling . . . or while fuel elements are in transit. . 
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Gram quantities of U-233, highly enriched U-235, and plutonium 
are also made available for approved research projects. The amount 
of fuel committed in the power agreements is considerably higher 
and is stated in terms of a “net amount” of contained U-235.* 
The twenty percent limitation on enrichment applies, except that in 
the discretion of the Commission, uranium enriched up to ninety 
percent may be made available for use in a materials testing reactor 
capable of operating with a fuel load not in excess of six kilograms. 


There has been some difference of interpretation with respect to 
the net amount concept, as expressed in the power reactor agree- 
ments. The reference is to the required operating inventory plus 
the net amount of U-235 to be burned or consumed over the life of 
the agreement.* The quantity of contained U-235 in recoverable 
uranium resold to the United States or transferred to any other na- 
tion or international organization with the approval of the United 
States is a factor in determining the net amount consumed. The fuel 
provision of the power reactor agreements does not mean, as some 
have thought, the net contained U-235 burned over the life of the 
agreement, without reference to inventory amounts in the possession 


of the other country. The difference in the two concepts is sub- 
stantial. 


Determining the quantity to be committed in a given power re- 
actor agreement presents another problem, since it is often the case 
that a cooperating country is unable to estimate its long-term needs 
with any degree of preciseness. With the exception of Canada and 
Belgium,”* all of the power reactor agreements negotiated to date 
provide for the sale of 500 kilograms of contained U-235. However, 
there is no magic in this figure. Each of the cooperating countries 
concerned independently estimated their requirements on the basis 
of reasonably foreseeable projects, and each by coincidence arrived 


This wording has been chosen deliberately to permit maximum usefulness of the 
fuel and flexibility in turnover, whether the refueling is infrequent, or, as in the 
case of the high-flux materials testing reactors, quite frequent. Edwards, Research 
Reactors: U.S. Government Policies, 14 Nucteonics 66 (No. 11, Nov. 1956). 

23 Exceptions are found in the agreements with Canada and Belgium. Here the 
fuel commitments are not stated in terms of specific amounts, and the only quantita- 
tive restrictions are related to requirements in research and power reactors in those 
countries, the availability of material, and the limitation that the amount of material 
in the countries’ possession shall not be of “military significance.” 

24“Summary of General Terms and Conditions Governing International Transac- 
tions in Special Nuclear Materials,” attached to public announcements released by 
The White House, Nov. 18, 1956. 


25 Note 23 supra. 
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at the same figure. As power reactor plans abroad continue to ex- 
pand, requests for commitments far in excess of 500 kilograms may 
be expected. If these requests are to be honored, and in many cases 
the sale of American-made reactors may be at stake, a conspicuous 
disparity in the agreements may result. 

A solution which has been suggested would be to write “open- 
ended” arrangements, much the same as those now in force with 
Canada and Belgium, limited only to approved projects but subject 
to the availability of material. This approach is utilized by the 
British in bilateral agreements** and would do much to simplify 
negotiations and eliminate from required consideration the many 
factors which now must be weighed in determining the specific 
amount to be allotted to any one country. In addition to providing 
desirable flexibility in responding to the specific fuel needs of co- 
operating countries, the suggested approach would also permit the 
most efficient use of a Presidential allocation. Under the present 
system of specifying definite quantities of material, the amount 
stated plus the estimated “pipe-line” is charged in full to the al- 
location upon the effective date of the agreement, although it may 
be several if not many years before the cooperating country requests 
delivery of any of the allotted material. Under an “open-ended” 
arrangement, made subject to the availability of material, there would 
be no debit until the material was actually transferred. In other 
words, the depletion of a Presidential allocation would be placed on 
a “first to need and receive” basis rather than on the basis of “first 
to negotiate,” as at present.?” 


In any event, specific fuel transactions, whether by sale or lease,” 
are subject to subsequent agreement “as to the schedule of deliveries, 
the form of material to be delivered, charges therefor, and the 


26 See, ¢.g., Agreement for Cooperation in the Peaceful Uses of Atomic Energy 
Between the United Kingdom and the Federal Republic of Germany (1956), which in 
Article I (b) simply identifies as a field of collaboration between the parties “the 
supply of research reactor fuel elements on such terms and conditions and to such an 
extent as may be agreed between the Authority and the persons approved by the 
Federal Government to whom the fuel elements are supplied.” 

27 Compare, however, the approach suggested with Correspondence on Agreement 
for Cooperation with Turkish Republic, Sen.Doc.No. 55 (Atoms for Peace Manual), 
84th Cong., Ist Sess. 437 (1955). H.R. 5694, 85th Cong., Ist Sess. (1957), referred 
to as the Cole Omnibus Bill, presently before the Congress would, among 
things, add to section 123 of the Atomic Energy Act of 1954 the requirement that 
agreements for cooperation include “specific amounts of material to be transferred.” 

28 With respect to the form of the transaction, it has been announced that “in gen- 
eral, special nuclear material distributed abroad under research agreements will be 
leased and that distributed under power agreements will be sold.” Note 24 supra. 
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amount of material to be delivered ... .”® The terms and con- 
ditions of distribution contained in such an agreement are of special 
interest since, in large part, they have a direct impact upon the 
economics and feasibility of a proposed reactor project. Apart from 
normal commercial considerations, the sale or lease arrangement will 
cover the following: form of material, charges, “buy-back” prices 
for fissionable by-product material, and reprocessing. 


A. Form of material. Enriched uranium is made available to co- 
operating countries in the form of uranium hexaflouride (UFs). The 
costs of conversion to metal or other forms (a commercially avail- 
able service), as well as the costs of fabrication into fuel elements, 
are matters for arrangement between the cooperating country and its 
private supplier. 


B. Charges. The charges for uranium 235 furnished under agree- 
ments for cooperation are the same as those imposed upon domestic 
users and are in accordance with a published schedule of charges. 
These vary in proportion to the U-235 content of the material: from 
$5.62 per gram for U-235 with a weight fraction of .0072 to $17.07 
for U-235 with a weight fraction of .90. Uranium 235 at 20 per 
cent enrichment costs approximately $16 per gram. In announcing 
the schedule of charges, the Commission noted that, while these 
published prices are subject to adjustment, the intention is to maintain 
them as stable as possible. 

Where the form of a transaction is lease, the quoted charges pro- 
vide the basis for use charges to be applied to the leased fuel, as well 
as in calculating charges for uranium 235 consumption and isotopic 
depletion or dilution, and for A.E.C. repurchases of enriched ura- 
nium returned from abroad. Appropriate adjustments are made for 
reprocessing costs incurred by the Commission in reclaiming the 
material in the form of UFs. 


There is nothing specific in the Atomic Energy Act of 1954 with respect to the form 
of transaction for the distribution of special nuclear material abroad as there is in 
the case of domestic distribution. The question, therefore, is one of policy. In con- 
sidering this complex problem, the desire to assist cooperating countries to the 
greatest extent possible:must be weighed against the fact that over the years the 
value of the fuel furnished under agreements for cooperation will be on the order of 
several billion dollars—a considerable amount of material to have out on lease. An 
equitable solution is still being sought by the Government including the availability of 
conventional financing of fuel inventories. See speech by Paul F. Foster, Assistant 
General Manager for International Activities, A.E.C., at 1957 Nuclear Congress, 
Philadelphia, March 13, 1957. 


29 See, e.g. Article VIII, par. C, Agreement for Cooperation with Norway. 
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C. “Buy-Back” Prices for Fissionable By-Product Materials. The 
willingness of the United States to purchase plutonium and uranium 
233 generated in foreign reactors fueled with material supplied by 
the United States, and the prices to be paid therefor, represent im- 
portant factors in estimating the economics of a reactor project.” 
In releasing the price schedule for enriched uranium, the Commission 
also announced its readiness to purchase all plutonium and U-233 so 
produced during the period ending June 30, 1936, at the estimated 
“fuel value” of the generated materials: $12 per gram for plutonium 
metal, and $15 per gram for uranium 233 nitrate. Material so pur- 
chased will be used by the United States only for peaceful purposes. 


Under existing authority in the Atomic Energy Act, such pur- 
chases must be made on an annual basis and are subject to the avail- 
ability of appropriations. Because of the inherent uncertainty in 
this, the A.E.C. has stated it expects to recommend to the Congress 
legislation to provide authority to the Commission, with the ap- 
proval of the President, to establish guaranteed prices over a period 
of time similar to that now provided by law for domestic purchases.** 


D. Reprocessing. The final factor in the fuel cycle cost equation 
relates to the chemical processing of irradiated fuels from foreign 
reactors fueled with U.S. material.** Until recently, the cost of such 
service constituted one of the most important “unknowns” in the 
evaluation of nuclear power projects, since such services were neither 


available commercially nor available at known charges from the 


30 The existing agreements provide generally that with respect to fissionable by- 
product material in excess of the cooperating country’s need in its program for the 
peaceful uses of atomic energy, the United States Government shall have (a) a first 
option to purchase at prevailing prices, and (b) the right to approve the transfer of 
such material to another nation or international organization in the event the option 
to purchase is not exercised. See, e.g. Article VIII, par. E, Agreement for Coop- 
eration with Norway. Material not purchased or transferred must be deposited in 
storage facilities designated by the A.E.C. Ibid. Article X, par. A3. 


31 Statement by Lewis L. Strauss, Chairman, Atomic Energy Commission, in- 
cluded in public announcements released by The White House, Nov. 18, 1956. With 
respect to domestic purchases, prices are guaranteed over a seven year period. 
Section 56, Atomic Energy Act of 1954, 68 Srar. 931, 932, 42 U.S.C. § 2076 (Supp. 
III 1956). See A.E.C. News Release No. 590, Jan. 10, 1955; A.E.C. News Release 
No. 930, Nov. 18, 1956. Section 6 of H.R. 5694, 85th Cong., Ist Sess. (1957), now 
pending, would amend section 55 of the present Act to permit foreign repurchases 
over a period not to exceed twenty-one years at a price to be re-examined not more 
than once in each seven-year period. 


82 With respect to reprocessing, the agreements for cooperation provide that when 
U.S. fuel in a foreign reactor requires reprocessing, such shall be performed “at the 
discretion of the Commission in either Commission facilities or : nee acceptable to 
the Commission, on terms and conditions to be later agreed ....” See, e.g. Article 
VIII, par. D, Agreement for Cooperation with Norway. 
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A.E.C. Without some measure of assurance that the Commission 
would accept irradiated material for processing at published charges, 
the prices established for the buy-back of fissionable by-product ma- 
terials had only limited significance. 

On March 7, 1957, the A.E.C. announced the establishment of 
conditions under which it is prepared to contract with operators of 
private nuclear reactors to provide for the chemical processing of 
spent fuel elements taken from their reactors.** The principal fea- 
tures of the Commission notice are: (1) contracts with private 
operators extending through June, 1967, will be negotiated on the 
basis of operating a conceptual plant, capable of processing all the 
fuel element types now known to be planned by use in power re- 
actors, at a standard daily processing charge of $15,300; (2) each 
contract will provide for firm charges, subject to escalation for 
changes in costs of labor and materials; (3) contracts will be sub- 
ject to cancellation on 12 months notice, if the Commission finds that 
fuel element processing services are available commercially at reason- 
able prices; (4) the service will provide for the mechanical, metal- 
lurgical and chemical treatment of spent fuel elements and blanket 
materials** and storage of resulting wastes; and (5) the processing 
system will yield purified nitrate salts of uranium and plutonium; 
there will be an additional charge for the conversion of these prod- 
ucts to UFe and plutonium metal, and a use charge for the materials 
during normal processing time. 

The above bases for establishing processing charges are applicable 
to services performed with respect to irradiated material returned to 
the United States from foreign reactor projects. However, at present 
the authority of the A.E.C. to enter into long-term contracts for 
chemical processing services* is limited to agreements with persons 
licensed under sections 103 or 104 of the Atomic Energy Act of 1954, 
and does not extend to foreign governments or their nationals. The 
desirability of enabling legislation, however, is generally supported as 
another step forward in the “Atoms for Peace” program.** 

33 A.E.C. News Release No. 999, March 7, 1957. 

84“Blanket Materials”. are fertile materials placed around a reactor core to be 
transmitted into fissionable materials. 

85 Section 161m, Atomic Energy Act of 1954; 68 Stat. 950; 42 U.S.C. §2201(m) 
(Supp. III 1956). 

36 Section 18 of H.R. 5694, 85th Cong. Ist Sess. (1957), now pending, would ex- 
tend the Commission’s present authority under section 161m to cover agreements 


“with other nations or groups of nations with whom there is an international ar- 
rangement or agreement for cooperation ... .” 
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IV. Sarecuarps AGAINsT DIVERSION 


A consequence of reactor operation is the production of plu- 
tonium or uranium-233, useful in the manufacture of atomic weap- 
ons. The establishment of reactor projects throughout the world, 
particularly large atomic power plants, therefore, presents the prob- 
lem of controlling these fissionable by-products in such a way as to 
prevent diversion to military purposes. 

There are two co-existent approaches to the international control 
problem. The first lies in the achievement of complete international 
control of all atomic energy activities throughout the world. How- 
ever, although the effort continues eleven years of negotiation toward 
this end have not resolved the dilemma posed by differences between 
the Western and Soviet proposals.*7 The second approach is limited 
essentially to controlling the use of and accountability for special 
nuclear and other materials distributed for non-military uses and ex- 
tending that control to successive generations of resulting fissionable 
by-products. This approach is employed in the bilateral program and 
has been adopted in the statute of the proposed international agency. 
Its acceptance by cooperating countries and the member states’ ne- 
gotiating the statute of the agency is of major political significance. 

Certain control provisions are required by law. Thus, in any 
agreement for cooperation the other country must guarantee that 
material to be transferred under the agreement “will not be used for 
atomic weapons, or for research on or development of atomic weap- 
ons, or for any other military purpose,” and “will not be transferred 
to unauthorized persons or beyond the jurisdiction of the cooperating 
party, except as specified in the agreement for cooperation.” ** 
Other provisions, although not required by statute, are contained in 
all agreements as a matter of administrative policy. For example, the 
twenty percent limitation on enrichment, the requirement that spent 
fuel elements be reprocessed either in Commission facilities or in 
facilities designated by the Commission, and the first option to pur- 
chase generated materials are all related to the control problem. 

The question of diversion under a research reactor agreement is 


87 See U.N. Documents DC/83, DC/88, DC/97 (1956). The latest phase of these 
negotiations are under way in the Subcommittee of Five (Canada, France, U.S.S.R., 
United Kingdom and United States) of the U.N. Disarmament Commission currently 
meeting in London. See editorial “Atom Diplomacy” N.Y. Times, April 15, 1957. 


an 123, Atomic Energy Act of 1954, 68 Srat. 940, 42 U.S.C. $2153 (Supp. 
956). 
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close to de minimis, considering the limited amount of material in- 
volved. Nevertheless, it is required that the recipient governments 
pledge themselves to maintain such safeguards as are necessary to 
insure that the special nuclear material leased from the Commission 
shall be used solely for the peaceful purposes agreed upon, and to 
assure the safekeeping of this material. The governments further 
agree to maintain safeguards necessary to assure that all other reactor 
materials purchased in the U.S. shall be used solely for the purposes 
of research reactors constructed under the agreement, except as 
otherwise may be agreed, and to maintain records necessary for ef- 
fective control, submitting annual reports to the Commission. Finally, 
the Commission has a limited right to inspection and may send rep- 
resentatives into the foreign country to observe the condition and 
use of the special nuclear material transferred and the performance 
of reactors using such material. 

The safeguard provisions of the power reactor agreements are far 
more comprehensive, and become applicable not only as a result of 
a transfer of special nuclear material but also whenever source ma- 
terial, moderator material, or reactors are made available to the co- 
operating country by the United States or by any person under its 
jurisdiction. They apply to material transferred and to material 
produced, directly or in blanket. Equally broad are the rights of 
the United States to review reactor designs, to require the mainte- 
nance and production of operating records, to request accountability 
reports, to require the deposit of unused fissionable by-products in 
designated storage facilities, and to have free access to all places and 
data in the cooperating country for purposes of verifying compliance 
with the agreement, including the right to make such independent 
measurements as may be deemed necessary. In drafting these pro- 
visions every effort was made to make them wholly consistent with 
the safeguard provisions of the statute of the proposed International 
Atomic Energy Agency.** They are contained and will continue to 
be contained in all power reactor agreements without exception,“ 


39 Article XII, Statute of the International Atomic Energy Agency, U.N. Docu- 
ment IAEA/CS/13 (1956). : 

40 The only exceptions are the agreements with Canada and the United Kingdom. 
The original agreement with Belgium did not contain control and safeguard pro- 
visions, but they were voluntarily accepted by the Belgians in commendable recog- 
nition of their universal importance during the negotiations leading to an amend- 
ment of the Belgian Agreement in 1956. 
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although their negotiation in some instances has not been without 
difficulty. 

The insistence upon safeguards against diversion, affecting as they 
do the internal activities of sovereign nations, could have a negative 
effect upon the atomic energy industry in the competition for in- 
ternational markets;** but only if we assume that other “supplier” 
nations are willing to furnish materials and equipment without main- 
taining responsible control over their use. Such an assumption can- 
not be made in the case of Canada and the United Kingdom, for the 
governments of both of these nations have signified their intent to 
require bilateral control provisions comparable to those in the United 
States agreements.*? Soviet intentions are not known, beyond a 
broad statement to the effect that atomic energy assistance will be 
given other countries “without strings attached.” It has been made 
public, however, that the U.S. is attempting to reach agreement 
with the Russians on standardization of safeguards. 


V. FrNaNciAL PROTECTION 


Much of the tangible success in the implementation of the inter- 
national program depends upon the activities of American industry 
abroad, and its ability to sell and deliver what is sometimes referred 
to as the “hardware.” It is incumbent upon the Government, there- 
fore, to continue to recognize a responsibility to assist whenever 
possible in removing any obstacles impeding private international 
activity. One such obstacle is said to be presented by the question 
of liability and financial protection of American equipment manu- 
facturers and suppliers selling reactors and components abroad. The 
magnitude of potential risk is similar to that faced in domestic ac- 
tivities, but in many respects the foreign problem is more complex.“ 

Insurance coverage abroad, both as to availability, extent, and 
cost, is highly uncertain. Attempts by industry to negotiate in- 
demnity provisions in reactor sales contracts have run into difficulty. 


, = eee Michaelis, Profits From Nuclear Power, 34 Harv.Bus.Rev. at 107 (No. 5, 


42 See, e.g., Article VI, Agreement for Cooperation in the Peaceful Uses of Atomic 
ise Between the United Kingdom and the Federal Republic of Germany (July, 


43 Statement of Stoddard M. Stevens, of Sullivan and Cromwell, New York, be- 
fore the Joint Committee on Atomic Energy, 85th Cong., Ist Sess., March 27, 1957 
(not yet published). 
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A simple extension of the principles of the Anderson Bill to cover 
foreign activity apparently would have little support in the Congress. 
It is therefore generally acknowledged that some solution must be 
found, but admittedly this is difficult. 

As a long-term solution, there seems to be general agreement that 
an international convention offers the most practical approach,** al- 
though there has been very little discussion concerning what such a 
convention should attempt to accomplish. Limitations of liability, 
pooled contributions for the satisfaction of international claims, and 
the adoption of uniform indemnity legislation have all been sug- 
gested. In any event, some short-range solution must still be 
devised to take care of the years required before an international 
convention could become effective. One recommended approach 
is to write indemnity provisions in agreements for cooperation 
broad enough to cover any United States national furnishing 
services, materials, facilities, components, and other parts or equip- 
ment to a cooperating country.** To date, the Commission has 
opposed this, principally on the ground that it is inappropriate 
in a government-to-government arrangement under the “Atoms 
for Peace” program to condition the right of another country 
to receive the benefits of that program upon its willingness to 
underwrite risks to private American capital. Commission repre- 
sentatives have also pointed out that such a bilateral requirement 
may work against American industry in the competition for world 
markets, in view of the known sensitivity of foreign governments to 
indemnity, and that any such indemnity may be of doubtful validity 
under the domestic laws of many cooperating countries. These ob- 
servations have been made not to indicate an unsympathetic attitude, 
but in an effort to make certain that all possible consequences are 
considered—consequences which might affect the program as well 
as the over-all competitive position of U. S. industry. 

It would seem that a necessary first-step involves a determination 
of the magnitude of the problem as it exists under the laws of co- 


44S. 715, 85th Cong., Ist Sess. (1957). 

45 The A.E.C., industry, and counsel for industry have expressed support of an in- 
ternational convention. See testimony of Lewis L. Strauss, Chairman, A.E.C.; 
Frank B. McCune; and Stoddard M. Stevens at recent hearings before the Joint 
Committee considering the Anderson Bill, 85th Cong., Ist Sess. (not yet published). 

46 Cf. Stevens, supra, note 43. 

47 Section 8 of H.R. 5694, 85th Cong., Ist Sess. (1957) would amend section 123 
of the Atomic Energy Act of 1954 to require such indemnity provisions in all agree- 
ments for cooperation. 
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operating countries. As a minimum, this would involve a study of 
the negligence and liability rules (particularly in the field of third- 
party liability), applicable domestic legislation, health-safety measures 
employed, and licensing and inspection procedures in effect and their 
impact upon a supplier’s liability. Such a study might well reveal 
important differences between foreign and American law on the 
subject which would reduce the potential liability to the level of 
normal commercial risk. On the other hand, it might serve to em- 
phasize the problem, to provide the justification needed to support 
an interim procedure, and to outweigh the objections which might 
be interposed. 


VI. ConcLusIon 


The major effort of the bilateral program over the past two years 
has been mainly political in character and has resulted in the estab- 
lishment of a formal basis for cooperation with an impressive number 
of the nations of the Free World. The emphasis is now shifting to 
matters of implementation and specific types of assistance in achieving 
the material values of atomic energy in cooperating countries. 

The primary commercial interest in this phase of the program lies in 
the extensive nuclear power projects planned abroad, and in the 
ability of United States industry to gain a fair share of the world 
markets for needed equipment, materials and services. The principal 
role of the Government in this respect is to supply cooperating coun- 
tries with enriched uranium fuel under firm commitments over ex- 
tended periods of time and under favorable terms and conditions. * 
Another important function of the Government is to assist to the 
fullest extent possible in the solution of the technical, legal and 
economic problems inherent in international atomic energy activities. 

The major problems at the present time relate to the method of 
distributing special nuclear material abroad, and to the matter of 
financial protection against possible third-party liability claims. 
Equitable and effective solutions to these and other complex problems 
require close coordination of governmental policies and commercial 
arrangements. This opportunity for a cooperative effort appears 
unique in the history of international affairs, and the ultimate success 
of the Atoms-for-Peace program will depend in large measure upon 
the continuance of an effective and understanding relationship be- 
tween Government and private industry. 
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Ephraim Jacobs* and Donald F. Melchior** 
I. INTRODUCTION 


The enactment of the Atomic Energy Act of 1954' on August 30, 
1954, marked the end of the period of government monopoly in the 
field of atomic energy and the beginning of a period during which, 
under government regulation, private industry’s role was expected 
to be increased and development for industrial purposes encouraged. 
In this new setting an opportunity exists for concentration of eco- 
nomic power and for the development of relationships inconsistent 
with basic antitrust objectives.? The Congress showed its concern 
for competitive considerations when it stated in the declaration of 
policy of the act:* 


. the development, use, and control of atomic energy shall be 
directed so as to promote world peace, improve the general welfare, 
increase the standard of living, and strengthen free competition in 
private enterprise. [Emphasis added.] 


The strengthening of free competition in private enterprise is, there- 
fore, one of the fundamental criteria to be applied by the Atomic 
Energy Commission‘ in all its activities in the performance of its 
statutory responsibilities. 

Beyond this, there are more specific provisions in the act—entitled 
significantly “Antitrust Provisions”’—which seek to assure that the 
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The views expressed herein are those of the authors and do not necessarily reflect 
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168 Strat. 919, 42 U.S.C. $$ 2011-2281 (Supp. III, 1956). 

2 The President took note of this possibility with respect to patents in his message 
to the Congress recommending a new atomic energy law on February 17, 1954. 
H.R.Doc.No. 328, 83d Cong., 2d Sess. 7 (1954). 

368 Star. 921 (1954), 42 U.S.C. § 2011(b) (Supp. III, 1956). 

4 Hereinafter referred to as the “Commission.” 
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program be administered and developed along lines consistent with 
the basic objectives of the antitrust laws. This article will discuss 
these statutory provisions, their meaning, and certain implications 
they may raise for governmental agencies and private companies, and 
in addition will suggest and discuss briefly specific competitive prob- 
lems of concern to both the Commission and to private companies 
engaged in this field. 


II. Antitrust Provisions 



























Section 105° of the act contains the basic antitrust provisions. 
These raise important questions for the Commission, its licensees and 
others who engage in activities in the atomic energy field. 


A. Section 105(a)—Applicability of the Antitrust Laws. 


Section 105 (a) sets forth the significant warning that nothing con- 
tained in the act shall relieve any person from the operation of the 
antitrust laws, which are defined to include the Sherman Act,® Wil- 
son Tariff Act,” Clayton Act,® and Federal Trade Commission Act.® 
This all-inclusive designation of the antitrust laws suggests possi- 
bilities of action by the Department of Justice, the Federal Trade 
Commission and by private persons who, feeling aggrieved, might 
avail themselves of the right to institute injunctive or treble damage 
proceedings provided for in the Clayton Act.’® 

The scope of the laws included in the definition reflects a concern 
on the part of Congress not only for traditional practices of mo- 
nopoly and restraint of trade but also for incipient practices which 
could ultimately lead to Sherman Act problems. Violations of the 
Clayton Act and Federal Trade Commission Act are generally con- 








568 Strat. 938 (1954), 42 U.S.C. $2135 (Supp. III, 1956). 
6 26 Strat. 209 (1890), 15 U.S.C. $$ 1-7 (1952). 
728 Srar. 570 (1894), 15 U.S.C. $$ 8-11 (1952). 
8 38 Srat. 730 (1914), 15 U.S.C. $§ 12-27 (1952); 18 U.S.C. $402 (1952); 29 

U.S.C. $§ 52, 53 (1952). 

9 38 Srat. 730 (1914), 15 U.S.C. $8 41-58 (1952). 

10 Section 4, 38 Stat. 731 (1914) ; 69 Strat. 282 (1955), 15 U.S.C. $15 (Supp. III, 
1956) ; section 16, 38 Strat. 737 (1914), 15 U.S.C. $26 (1952). The inclusion of the 
Federal Trade Commission Act within the definition of the antitrust laws in section 
105 of the Atomic Energy Act does not give private persons the right to institute 
proceedings solely upon the basis of a violation of the Federal Trade Commission 
Act. The Clayton Act, which authorizes private actions, does not include the Federal 
Trade Commission Act as one of the antitrust laws upon which such actions can be 
based, and it is the Clayton Act which would control. 
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sidered in this category. This broad definition of the antitrust laws 
assumes added significance in view of the provisions of the last 
sentence of section 105 (a): 


In the event a licensee is found by a court of competent jurisdic- 
tion, either in an original action in that court or in a proceeding to 
enforce or review the findings or orders of any Government agency 
having jurisdiction under the laws cited above, to have violated any 
of the provisions of such laws in the conduct of the licensed ac- 
tivity, the Commission may suspend, revoke, or take such other ac- 
tion as it may deem necessary with respect to any license issued by 
the Commission under the provisions of this Act. [Emphasis added. ] 


Thus, assuming that an unlawful practice occurs “in the conduct 
of the licensed activity,” the Commission may suspend, revoke or 
take other action with respect to a license for a host of violations not 
limited to Sherman Act restraints and monopolies. These might in- 
clude violations of section 2" of the Clayton Act, which deals with 
discriminations involving prices and related matters; of section 3” 
which proscribes certain sales or leases made on the condition, agree- 
ment or understanding that the purchaser or lessee shall not use or 
deal in the products of competitors of the seller or lessor; of section 
7'8 which outlaws certain mergers and acquisitions; or even of Sec- 
tion 8'* which declares unlawful certain interlocking directorships. 
“Unfair methods of competition in commerce, and unfair or decep- 
tive acts or practices in commerce” are forbidden by section 5* of 
the Federal Trade Commission Act. There are many such methods, 
acts and practices, and it is possible they might occur in the conduct 
of licensed activity. Should the Federal Trade Commission find a 
violation of section 5 of its act and should this finding be affirmed by 
a United States Court of Appeals, a basis is established upon which 
the Commission may predicate suspension, revocation or other action 
with respect to a license. 

This brief reference to several types of unlawful activities which 
may serve as a basis for suspension or revocation of a license under- 
scores the necessity for a wise exercise of discretion by the Commis- 


11 38 Srat. 730 (1914), 49 Strat. 1526 (1936), 15 U.S.C. § 13 (1952). 
12 38 Stat. 731 (1914), 15 U.S.C. $14 (1952). 
13 38 Stat. 731 (1914), 64 Strat. 1125 (1950), 15 U.S.C. § 18 (1952). 
14 38 Stat. 732 (1914), 15 U.S.C. $19 (1952). 


15 38 Srat. 719 (1914), as amended, 15 U.S.C. § 45 (1952), as amended, 15 U.S.C. 
$45(1) (Supp. III, 1956). 
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sion, which may have to consider practices ranging from an unfair 
method of competition dealt with initially by the Federal Trade 
Commission, to the most aggravated price fixing and monopolistic 
practices, indictable as criminal offenses under the Sherman Act and 
subject to severe fines and imprisonment. Presumably the Commis- 
sion will adjust its decision to the offense, and in considering sus- 
pension, revocation or other action, will take into account the char- 
acter of the violation and degree of culpability.” 


An interesting comment on the question of suspension or revoca- 
tion is suggested by the language of section 105(a), which relates 
action by the Commission to findings by a court of competent juris- 
diction, either in an original action or in a proceeding to enforce or 
review the findings or orders by any government agency. Should 
the Federal Trade Commission find a violation of section 5 of its 
act and the respondent not seek court review, the Commission could 
not under this section cite the finding as a basis for suspension, as 
this would not constitute a finding by a court of competent juris- 
diction. If, however, the respondent obtained a court review of the 
Federal Trade Commission’s order, and the court sustained the Fed- 
eral Trade Commission, the court’s finding could be asserted by the 
Commission as a basis for suspension of the license. Apparently, 
there may be instances when a respondent might be well advised to 
forego judicial review, since an unfavorable decision would jeopar- 
dize his license. 

Additionally significant on this point is the fact that both the De- 
partment of Justice and the Federal Trade Commission have juris- 
diction to enforce certain sections of the Clayton Act.’’ The en- 
forcement procedures, however, differ. The Department of Justice 
proceeds immediately in court, and a ruling in its case would be a 
ruling by a court of competent jurisdiction which, if unfavorable to 
the defendant, could be cited as a basis for suspension of a license. 
The Federal Trade Commission proceeds administratively, and its 
proceedings might never reach a court of competent jurisdiction. 
Thus, considerable importance attaches to what might be an accident 
of procedure, i.e., whether an action for violation of one of the 


16 Senator Hickenlooper, one of the Senate managers of H.R. 9757, the bill which 
ultimately became the Atomic Energy Act of 1954, said that in the case of an in- 
advertent violation, the Commission “would not want to be too drastic.” 100 Cone. 
Rec. 12229 (July 27, 1954). 

17 E.g., sections 2, 3, 7, and 8. 
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antitrust laws is brought in the first instance by the Department of 
Justice or by the Federal Trade Commission. 


B. Section 105(b)—Reporting to the Attorney General Information 
Relating to Anti-Competitive Tendencies and Activities. 


Section 105(b) requires the Commission to “report promptly to 
the Attorney General any information it may have with respect to 
any utilization of special nuclear material or atomic energy which 
appears to violate or to tend toward the violation of any of the 
foregoing [antitrust] Acts, or to restrict free competition in private 
enterprise.” 

The scope of the responsibility which this provision places on 
the Commission is once again reflected by the breadth of the anti- 
trust laws included in the definition in section 105(a). As previous- 
ly indicated, these laws deal with much more than monopolies and 
restraints of trade. They encompass, in the Clayton Act, tendency 
to monopoly and substantial lessening of competition. They include, 
in the Federal Trade Commission Act,"* unfair methods of competi- 
tion and deceptive acts and practices. They extend, in the Wilson 
Tariff Act, to contracts and other arrangements which increase prices 
of imported articles. Moreover, the Commission’s reporting respon- 
sibility under this section is not limited to information which violates 
the antitrust laws. Rather, it must report information which “ap- 
pears to violate or to tend toward the violation” of these laws, or 
which restricts free competition. This obligation will require the 
application of a degree of antitrust expertise at an early stage, to 
make possible the detection of anti-competitive practices in their 
incipience. 

The Commission, by timely and liberal compliance with section 
105(b), might arrest monopolistic and oligopolistic development, 
and at the same time allay the fears of commentators who decry the 
effectiveness and sufficiency of the antitrust features of the Act.” 
It was contended by certain members of the Joint Committee on 
Atomic Energy, during the consideration of H.R. 9757, that the Act 


18 In the event the Commission reports to the Attorney General activities which are 
a possible violation of the Federal Trade Commission Act, the Attorney General 
would probably refer the matter to the Federal Trade Commission. 

19 E.g., Adams, Atomic Energy: The Congressional Abandonment of Competition, 
55 Cotum.L.Rev. 158 (1955). Cf. Palfrey, Atomic poems A New Experiment in 
Government-Industry Relations, 56 Cotum.L.Rev. 367 (1956). 
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should have placed an affirmative responsibility on the Commission 
itself to prevent the growth of monopoly, rather than to shift such 
responsibility to others.” Whatever may be the merits of this posi- 
tion, it emphasizes the importance of diligent compliance by the 
Commission with the reporting obligations of section 105(b), so that 
the Attorney General, in turn, may take timely action or provide 
necessary advice. 


C. Section 105(c)—Referral of Proposed Licenses to the Attorney 
General for Advice. 


Section 105(c) requires the Commission, whenever it proposes to 
issue a license under section 103,”* to notify the Attorney General of 
the proposed license and the proposed terms and conditions thereof. 
Within 90 days after receiving such notification the Attorney Gen- 
eral is required to advise the Commission whether, insofar as he can 
determine, the proposed licensee would tend to create or maintain a 
situation inconsistent with the antitrust laws.** The Commission is 
required to furnish or cause to be furnished such information as the 
Attorney General needs to enable him to render the advice. This 
requirement of notification does not apply to such classes or types 
of licenses as the Commission, with the approval of the Attorney 
General, may determine would not significantly affect the licensee’s 
activities under the antitrust laws. 


The first significant point to note in connection with this section 
is that it requires referral of only those licenses which the Commis- 
sion proposes to issue under section 103 of the Act. Section 103 


20 See H.R.Rep.No. 2181 on H.R. 9757, 83d Cong., 2d Sess. 125 (1954), where 
Representatives Holifield and Price in their separate views stated: 


A review of Federal statutes demonstrates rather convincingly that many de- 
partments and agencies of the Federal Government are charged by law with 
such positive responsibility and authority to prevent or discourage monopoly or 
other restraints of trade, or to actively promote competition and participation 
by small business, in various fields of endeavor. It is specious reasoning, in 
our opinion, to say that the Atomic Energy Commission, as the agency charged 
with the administration of the atomic energy program, should pass wholly on 
to others the responsibility for taking steps to insure equality of opportunity 
by all businesses, large and small, to participate in that program and to share 
the privileges and benefits arising from it. 


2168 Strat. 936 (1954), 42 U.S.C. § 2133 (Supp. ITI, 1956). 


22 The Attorney General’s advice is required to be published in the Federal Regis- 
ter. Thus, such advice will be given wide publicity, undoubtedly for the benefit, among 
others, of those whose competitive position may be adversely affected by the Com- 
mission’s proposed licensing. 
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authorizes the Commission to issue commercial licenses on a non- 
exclusive basis for a period not exceeding forty years (with pro- 
vision for renewal) after the applicants have satisfied certain stat- 
utory requirements. Licenses under this section, however, may not 
be issued until the Commission has made a finding that the particular 
type of utilization or production facility licensed has been sufficiently 
developed to be of practical value for industrial or commercial pur- 
poses. Section 105(c) does not mention licenses under section 104. 
That section provides for the issuance of licenses for utilization and 
production facilities used in the conduct of research and development 
activities leading to the demonstration of the practical value of such 
facilities for industrial or commercial purposes. Nor does section 
105(c) mention the variety of other licenses, permits and related 
authorities issued by the Commission under other sections of the act 
authorizing specific activities with respect to special nuclear mate- 
rial,** source material,”* by-product material** and to the construction 
and modification of facilities.?7 


The above summary suggests a possible deficiency in the antitrust 
safeguards set forth in section 105(c), namely, antitrust advice is re- 
quired only as to commercial licenses to be issued by the Commission 
under section 103. So far no commercial licenses have been issued 
under this section. Moreover it is possible that commercial licenses 
under this section may not be issued for some time in the future. 
It may be several years before reactor technology will be developed 
to a point justifying licensing by the Commission under section 
103.78 For the immediate future, therefore, it would appear that 
section 103 may be the least important statutory licensing provision. 
Thus, the licenses presently being issued during this formative period 
of the program do not come within the referral provisions of section 
105(c).” 


23 68 Stat. 937 (1954), 42 U.S.C. § 2134 (Supp. III, 1956). 

24 Section 53, 68 Srat. 931 (1954), 42 U.S.C. § 2073 (Supp. 111, 1956). 

25 Section 63, 68 Strat. 933 (1954), 42 U.S.C. § 2093 (Supp. III, 1956). 

26 Section 81, 68 Stat. 935 (1954), 42 U.S.C. $2111 (Supp. III, 1956). 

27 Section 185, 68 Strat. 955 (1954), 42 U.S.C. $2235 (Supp. III, 1956). 

28 Remarks by William Mitchell, General Counsel, A.E.C., October 13, 1954. 


29 Section 189, 68 Star. 955 (1954), 42 U.S.C. §2239 (Supp. III, 1956), requires 
the Commission to grant a hearing upon the request of any person whose interest 
may be affected. It is not possible to determine the extent to which the provisions 
of section 189 may serve as an adequate safeguard against possible competitive injury 
during the early period of private exploitation, since the first public hearing under 
this act began in December, 1956. 
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Under section 105(c), the Attorney General’s advice concerning 
a proposed section 103 license is to consist of a statement whether the 
license in his opinion would “tend to create or maintain a situation 
inconsistent with the antitrust laws.” There is no requirement that 
the Attorney General advise whether the proposed license would 
actually violate the antitrust laws. This distinction could be very 
important, as there may be situations which, though inconsistent 
with the basic objectives of the antitrust laws, are nevertheless not 
violations. What is meant by the language used—and whether it 
means merely a violation of the laws or something more—is there- 
fore of sufficient importance to warrant further examination. 

Initially, compare this language with that used in section 105(b). 
There the Commission is required to report to the Attorney General 
information which appears “to violate or to tend toward the viola- 
tion” of the antitrust laws. Thus, in separate paragraphs of the 
same section Congress used different language. From this it might 
be argued that Congress chose its language advisedly and intended 
that the “inconsistent with” clause should have a meaning other than 
“violate.” *° Further, there are legislative antecedents which support 
this view. The “inconsistent with” language was first used in the 
Federal Property and Administrative Services Act of 1949," which 
with respect to disposals of certain property by the Government, re- 
placed the Surplus Property Act of 1944.52 The 1944 Act required 
the Attorney General to advise the disposal agency whether or not 
a proposed disposal would violate the antitrust laws. The 1949 Act, 
however, changed the standard and substituted therefor the “incon- 
sistent with” language. In commenting on this change, the House 
Committee which reported out the Federal Property and Adminis- 
trative Services Act said:** 


In one respect the section is broader than a similar provision in 
the Surplus Property Act of 1944. It requires a determination by 
the Attorney General as to whether the proposed disposal would 





30 See Catalanello v. Cudahy Packing Co., 27 N.Y.S.2d 637 (1941), aff'd, 34 
ea 37, 264 App. Div. 723, appeal denied, 35 N.Y.S.2d 726, 264 App. Div. 779 
» 
81 Section 207 of the Federal Property and Administrative Services Act of 1949, 
63 Stat. 391, 40 U.S.C. § 488 (1952). 
82 Section 20 of the Surplus Property Act of 1944, 58 Srar. 775. 


83 H.R.Rep.No. 670, 81st Cong., Ist Sess. (May 24, 1949); U.S. Cope Conc. Serv- 
Ice 1494 (1949). 
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tend to create or maintain a situation inconsistent with the antitrust 
laws, while under existing law the determination is whether the pro- 
posed disposition will violate the antitrust laws. 


The Rubber Producing Facilities Disposal Act of 1953 also used 
“inconsistent with” in one section and “violate” in another. 


There is no discussion of the meaning of “inconsistent with” in 
any of the Committee reports relating to the Atomic Energy Act.* 
It is believed however that the Attorney General in advising the 
Commission under this standard would be justified in giving a broad 
interpretation to the language, rather than limiting his advice solely 
to the question of violation of the antitrust laws.** 


It is important to consider the effect of the advice given by the 
Attorney General under section 105(c). Should he advise the Com- 
mission that a proposed license would tend to create or maintain a 
situation inconsistent with the antitrust laws, would the Commission 
be precluded from issuing the license? The legislative history indi- 
cates that the Commission would not be so precluded, but that the 
Attorney General’s advice is to be considered along with other per- 
tinent factors, and is not controlling. H.R. 9757 as it passed the 
Senate on July 2, 1954, included the following provision:** 


If the Attorney General advises the Commission that issuing the 
license would create or maintain a situation inconsistent with the 
antitrust laws, then the Commission shall not issue such license un- 
less it makes a finding approved by the President that the issuance 
of such license is essential to the common defense and security, and 
the finding is published in the Federal Register. 


This provision was eliminated from the bill as it was finally enacted. 
The Conference Report of August 16, 1954, explained that the 


34 See Sections 3(d) and 9(f), 67 Strat. 408, 412, 50 U.S.C. App. $$ 194la, 1941g 
(Supp. III, 1956). 

35 The Attorney General’s representative, in recommending the use of the “in- 
consistent with” phrase, stated that this language was intended to have the same 
meaning as similar language in the Federal Property and Administrative Services 
Act of 1949. Testimony of Lee Rankin, Hearings before the Joint Committee on 
Atomic Energy, 83d Cong., 2d Sess., pt. 2, at 712 (1954). See also colloquy between 
Senators Humphrey, Ferguson and Hickenlooper as to the meaning of the “incon- 
sistent with” language. 100 Conc.Rec. 11904-11905 (July 24, 1954). 

36 See also Rankin testimony on section 161(j), wherein he recommended that 
certain property disposals provided for in the act should also be subject to the 
procedures of section 207 of the Federal Property and Administrative Services Act 
of 1949, Hearings, note 35 supra, at 722. 

87 83d Cong., 2d Sess. (1954). 
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deleted provision “would have made the advice of the Attorney 
General binding upon the Commission and upon the applicant with- 
out hearing.” ** One of the managers of the bill in the Senate fur- 
ther explained the elimination of the above requirement:* 










This Senate Amendment as it stood would have made the At- 
torney General—the prosecuting officer of the Federal Government 
—a judge and jury. This is not an appropriate role for the pros- 
ecuting attorney to play. Furthermore, there was no provision re- 
quiring the Attorney General’s advice to be given on the basis of a 
hearing or to be subject to judicial review. 








The regulations of the Commission indicate that the Attorney 
General’s advice is only one of several factors the Commission will 
consider in making its determinations in the public interest.“ More- 
over, the Attorney General in a recent speech expressed similar 
views, stating: ** 




















This provision, patterned after earlier surplus property disposal 
laws mak 83 available to the Commission analysis z any special anti- 
competitive considerations presented. Antitrust advice, however, 

not be controlling. For the Commission must also weigh the 
pactisinar A of defense and security and public health and safety. 
Nonetheless such a procedure provides an effective means to insure 




















e that knowledge of possible antitrust difficulties required to foster 

E competition. 

; Whether the Attorney General’s favorable advice on a proposed 
license would in any way impair his authority to proceed against 
subsequent violations in the conduct of licensed activity, was also 

1. a matter discussed during the debates. It was made clear in the 

e Senate that the Attorney General would not be prevented from 

— proceeding against future violations by a licensee. Obviously, the 

lg Attorney General’s advice would in no way derogate from the stat- 

n- utory rights afforded private individuals to institute proceedings un- 

~ der sections + and 16 of the Clayton Act.* One can only conjecture, 

on ne 

en 88 H.R.Rep. No. 2666, 83d Cong., 2d Sess. 49 (1954). 

onl 88 Comments of Senator Hickenlooper, 100 Conc.Rec. 14344 (Aug. 13, 1954). 

ii 4010 C.F.R. § 50.42, subpar. (b) (Supp. 1957). 

he 41 Address before the Section on Antitrust Law, New York State Bar Association, 

Act January 24, 1957 


42 100 Conc.Rec. 10687 (July 16, 1954). 
43 See remarks of Senator Hickenlooper to this effect, ébid. 
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however, what practical effect the prior advice of the Attorney 
General might have on a court trying a subsequent action involving 
the licensed activity.* Another rather unique aspect of this require- 
ment is that the Attorney General will be rendering advice on what 
may tend toward a violation of the Federal Trade Commission Act. 
Favorable advice would present the problem of what weight the 
F.T.C. would give to that advice in adjudicating any subsequent 
complaint that might be issued. 

Section 105(c) requires, finally, that upon the request of the At- 
torney General, the Commission shall furnish or cause to be fur- 
nished such information as the Attorney General determines to be 
appropriate or necessary to enable him to give the advice called for 
by the section. This places upon the Commission the primary re- 
sponsibility for obtaining the necessary information. The informa- 
tion required by the Attorney General will probably vary with the 
circumstances of each case. In view of the broad scope of the 
prohibitions comprehended within the antitrust laws as defined in 
this act, extensive information may be required to render the statu- 
tory advice. It is probable that the Commission will not have readily 
available for referral to the Attorney General much of the required 
information, since in many cases such data will be forthcoming only 
from the private companies concerned. This emphasizes the im- 
portance of the statutory requirement that the Commission shall 
“furnish or cause to be furnished” the necessary information. 


Ill. PorentraL ANTITRUST PROBLEMS 


Having considered the specific antitrust provisions of the Act, a 
few of the basic antitrust problems most likely to arise will now be 
discussed. Some of these problems are primarily the responsibility 
of the Commission; others are of major concern to the private com- 
panies participating in Commission programs. Some are incident to 
the somewhat unique characteristics of this embryonic industry; 
others are the type of problem that would normally arise whenever 
actual or potential competitors are brought into close relationship. 


A. Potential Advantages Accruing to Early Entrants. 


One of the primary problems of the Commission relates to the 
development of a broad competitive base in this new industry, so 


44 Cf. United States v. Columbia Steel Co., 334 U.S. 495, 505 (1948). 
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that free competition in private enterprise will be strengthened. 
This statutory purpose can be effectuated by the Commission in its 
licensing policy, in its procurement and other contracting policies, 
and in its policies relating to the classification and availability of in- 
formation. 

In the course of the development of every infant industry there 
is always the danger that a limited number of companies may obtain 
an unwarranted competitive advantage over potential competitors 
merely because they were first to enter the field. That the Con- 
gress was aware of this potentiality in the atomic energy field is in- 
dicated by the legislative history of the 1954 Act.** Indeed, the 
tendency in this direction may be even greater and competitively 
more serious because of the gigantic potential of the industry and 
the somewhat unique deterrents to freedom of entry. These de- 
terrents have included (1) the high initial investment required, 
(2) the possibility of great financial loss in the event of disaster,“ 
and (3) practical difficulties incident to security clearances and sim- 
ilar factors. 


Competitive advantages may accrue to early entrants to the indus- 
try because of the availability to them of technical information and 
“know-how,” and because of the presence of fewer obstacles to 
their contracting with the Commission for goods and services. 


During the period when the atomic energy industry was a gov- 
ernment monopoly under the McMahon Act, problems of informa- 
tion control were generally not competitive problems since there 
was no pressing need for equalization of opportunity to secure in- 
formation. Now that private rights have become a factor in the 
industry, however, competitive problems may be created. 

It is clear that if essential technical information is made available 
to one company and not to its competitors, competitive disparity 
may result. Moreover, the ultimate effects may be substantially 
greater in a new and developing industry than in one which has 
already reached maturity. In addition, many of the private concerns 
which ultimately would be expected to play an important com- 


45 See debate in Senate, 100 Conc.Rec. 11558-11565 (July 23, 1954). 


46 This matter has been the subject of Congressional attention. See S. 4112, 84th 
Cong., 2d Sess. and S. 715, 85th Cong., Ist Sess., introduced on January 17, 1957; 
Hearings before the Joint Committee on the Development, Growth and State of the 
Atomic Energy Industry, 84th Cong., 2d Sess., pt: 2 at 392-393 (March 1956); and 
S.Rep. No. 2298 (accompanying S. 4112), 84th Cong., 2d Sess. 1956). 
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petitive role, because of existing security measures may not be 
aware of information available to their potential competitors until 
it is too late for them to enter the field on an equal footing. 


The 1954 Act made significant changes over the McMahon Act 
with respect to the availability of information.*’ It provides for the 
dissemination of scientific and technical information essential to sci- 
entific and industrial progress;** provides for the declassification of 
restricted data;*® and requires continuing review of restricted data 
with a view toward additional declassification.™ 


The Commission has responded to this additional authority by 
granting access permits on a need-to-know basis to more than 1,000 
persons and firms by the end of December 1956."' In addition, fol- 
lowing the Conference on Peaceful Uses of Atomic Energy at 
Geneva, Switzerland, in August, 1955, which marked the first in- 
ternational exchange of nuclear data in the atomic age, the Com- 
mission conducted a review of 30,000 technical reports of interest 
to industry, and approximately 10,000 reports were declassified and 
a similar number downgraded. The Commission, therefore, has 
taken steps leading to a wider dissemination of technical data which, 
from a competitive standpoint, is desirable. 


Early entrants may also benefit from the Commission’s contracting 
policies. Certain sections of the act provide the Commission with 
authority to enter into contracts with private parties without regard 
to the provisions of section 3709 of the Revised Statutes, (which re- 
quires that procurement be by formal advertising) upon certification 
by the Commission that such action is necessary in the interest of 


47 Section 11(r) defines “Restricted Data,” and section 142 provides for the classi- 
fication and declassification of restricted data. 

48 Section 141(b). 

49 Section 142(a). 

50 Section 142(b). 

51 cs list of access permit holders, 1 CCH Atomic Enercy Law Rep. 4475 (Feb. 
22, 1957). 

52 A.E.C., Statement on the Tenth Anniversary of the Atomic Energy Commission, 
released December 31, 1956. See also Plaine, Atomic Energy—A New Body of 
Administrative Law, 24 J. Bar Assn. Distr. Cotumsta 71 (1957). 

58 See Palfrey, 56 Cotum.L.Rev. 367 (1956); Green, Information Control and 
Atomic Power Development, 21 Law & ConTemp.Pros. 91 (1956). See, also, testi- 
mony of V. Lawrence Parsegian, Professor of Nuclear Engineering, Rensselaer Poly- 
technic Institute, before the Joint Committee on Atomic Energy, on February 20, 
1957, where he suggested that the act in its present form limits the | Commission in 
this respect. 

8441 U.S.C. $5 (1952), as amended 41 U.S.C. $5 (Supp. III, 1956) ; see 10 C.F.R. 
$ 5.83 (Supp. 1955) as to circumstances where formal advertising is not required. 
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the common defense and security or upon a showing that advertis- 
ing is not reasonably practicable.* Such authority, if not used wisely 
could result in a major portion of the Commission’s contracts being 
awarded to a few companies who have secured know-how and ex- 
perience from earlier Commission contracts. This has been a prob- 
lem which many government procurement offices have had to 
face. When it is realized that for the period 1950-1953, Atomic 
Energy Commission construction accounted for more than three per 
cent of all United States construction both in dollar value and in 
the labor force employed,” the significance of the authority granted 
to the Commission to negotiate such agreements, rather than to con- 
tract after advertising and competitive bidding, is underscored. 

The Commission seemingly has attempted to broaden the competi- 
tive base in the private atomic energy industry by increasing the 
number of its contractors and by attempting to interest new com- 
panies and groups of companies as operators of productive facilities. 
The Commission’s Industrial Participation Program™ and the Power 
Demonstration Reactor Program™ appear to be examples of these 
efforts on the part of the Commission. In addition, the Commission 
has increased its efforts on behalf of small business. Under a policy 
adopted in 1951, the share of the A.E.C. subcontract dollars going 
to small business has risen from 26.7% in 1951 to 47.6% in the first 
half of 1956.8 Moreover, the second invitation under the Power 
Demonstration Reactor Program was directed to smaller companies 


to develop, design, construct and operate small capacity nuclear 
power plants. 


55 The following sections include this authority: section 31(b) which relates to ar- 
rangements concerning research and development activities involving nuclear pro- 
cesses; section 41(b) which relates to the operations of the Commission’s production 
facilities ; section 43, which authorizes the purchase of facilities or any interest therein 
for the production of special nuclear materials or in real property on which such 
facilities are located; and sections 55 and 66, which relate to the acquisition of source 
material and special nuclear material outside the United States. 

56 Reports of the Attorney General pursuant to section 708(e) of the Defense Pro- 
duction Act of 1950, dated December 7, 1950, April 30, 1951, December 19, 1951, April 
8, 1954, November 9, 1956, February 9, 1957. 

57 A.E.C. Statement, note 52 supra. 

58 Under this program, teams embracing scientific and engineering personnel were 
cleared for access to certain nuclear power technology related to the industrial ap- 
plications of radioisotopes. Ibid. 

5® The purpose of this program is to encourage private industry to construct and 
operate experimental power reactors with Government assistance. Under this pro- 
gram ten nuclear power plants with a combined electrical capacity of more than 
sm.008 kilowatts have been proposed. Ibid. 

Ibid. 

812 CCH Atomic Enercy L. Rep. 46830 (January 11, 1957). 
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It would appear, therefore, that the Commission is cognizant of 
the competitive advantages that might inure to the early entrants in 
this field, and has taken certain steps to minimize these advantages. 
From a competitive point of view such efforts on the part of the 
Commission are salutary. It must be recognized, however, that even 
with respect to those programs which are designed to broaden the 
competitive base and attract new participants, there are nevertheless 
features which may have anti-competitive implications. 


B. Joint Activities. 


There is already in evidence a marked tendency in the field of 
atomic energy for companies engaging in activities in this field to 
do so on a joint basis. This tendency may be motivated by such 
factors as the lack of adequate fuels and facilities, large initial fi- 
nancial investment required and possibility of large public liability. 
The areas in which joint activities are found include research and 
development programs, mining and processing arrangements, con- 
struction and operation of various types of reactors, joint insurance 
programs and industrial study groups. 

The companies involved in many of these joint ventures are among 
the largest utilities and industrial concerns in their respective fields 
of activity. The concern from an antitrust standpoint stems prin- 
cipally from the fact that these joint ventures will bring into close 
association a number of firms which are actual or potential com- 
petitors. Several competitive problems may result from such associa- 
tion. 

First, to the extent that the participants in a particular venture are 
actual competitors, their ability to maintain an arm’s length relation- 
ship in their common field of activities may be impaired, and the 
likelihood of anticompetitive agreements is enhanced. Moreover, 
even though there exists no present competition between the par- 
ticipants, their association in a common program and through the 
use of common facilities toward a common objective in the field of 
atomic energy, may ultimately result in their becoming competitors 
in that field and thus subject to the hazards incident to any union 
of competitors. 

62 Courts have indicated that the regular and systematic exchange of information 
among competitors is not consistent with vigorous competition. American Column 


& Lumber Co. v. United States, 257 U.S. 377 (1921); Hamilton Watch Co. v. Ben- 
rus Watch Co., 114 F.Supp. 307 (D. Conn.), aff’d, 206 F.2d 738 (2d Cir. 1953). 
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In addition, the companies participating in such a venture may, by 
virtue of such association, secure advantages over their smaller com- 

titors who do not have access to the technology and facilities 
available to the group. While it is true that all companies theoret- 
ically have the opportunity to sponsor jointly a similar venture, this 
opportunity as a practical matter may be impaired by limitations 
involving raw materials, financial resources and technology. 

Finally, there is the possibility that joint ventures may become the 
pattern for the industry and that there will be domination of the 
industry by a relatively small number of company groups. The 
ultimate effect of this upon free competition in private enterprise is 
hard to predict. 

A key to the possible legality of joint arrangements may lie in 
the market position of the participants and the availability of the 
benefits of the joint activity to others. To the degree that the 
participants are not dominant companies, and the benefits are freely 
available to others, the probabilities of competitive detriment are 
minimized.® 


C. Tendencies Toward Integration. 


Uranium ore, the basic raw material used in the atomic energy 
field, is found extensively in the western part of the United States. 
This ore is mined in privately controlled mines and is concentrated 
in privately owned mills. There are currently in private operation 
in the United States eleven of these mills (plus the A.E.C. mill at 
Monticello, Utah) having a total capacity for the handling of the 
ore of almost 9000 tons of ore per day. These mills, involving an 
investment of at least $50 million are owned and operated by many 
of the large mining and development companies that own uranium 


63 For cases discussing joint activities involving patents, see United States v. 
Krasnov, 143 F.Supp. 184 (E.D.Pa. 1956); Blount Mfg. Co. v. Yale & Towne Mfg. 
Co., 166 Fed. 555 (C.C.Mass. 1909); National Harrow Co. v. Hench, 83 Fed. 36 
(3d Cir. 1897) ; United States v. New Departure Mfg. Co., 204 Fed. 107 (W.D.N.Y. 
1913) ; Kobe v. Dempsey Pump Co., 198 F.2d 416 (10th Cir.), cert. denied 344 U.S. 
837 (1952); Pope Mfg. Co. v. Gormully, 144 U.S. 224 (1892). 

64 See remarks of S. B. Morris, American Public Power Association, before the 
Joint Committee on Atomic Energy, February 21, 1957. 

65 Standard Oil Co. (Indiana) v. United States, 283 U.S. 163 (1931); Associated 
Press v. United States, 326 U.S. 1 (1945). 

66 As of November 1, 1956, about 98% of the estimated 60,000,000 tons of measured, 
indicated and inferred domestic ore is to be found in New Mexico, Utah, Colorado, 
Arizona, Wyoming and Washington, with about 68% in New Mexico alone. A.E.C. 
Press Release No. 941, December 13, 1956. 
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mines. The Commission has recently contracted with or is cur- 
rently engaged in negotiations with other private companies involv- 
ing the construction of new mills requiring a private investment of 
over $35 million.” 

The output of concentrating mills is sold directly to the Com- 
mission which at this time, except for a small amount sold to a 
chemical company for pharmaceutical purposes, is the sole pur- 
chaser under the law. The concentrate is shipped to government- 
owned refining plants for further conversion and for ultimate use in 
nuclear reactors. Thus, two of the several productive levels in the 
nuclear process are already almost exclusively in the hands of pri- 
vate companies, and in time the refining of the concentrate and other 
later stages may also become commercial processes. ‘This presents 
the possibility that one or a group of companies may ultimately 
control a vertically integrated operation from the mining of uranium 
ore to the operation of a nuclear reactor and even the sale of the 
end product. 


The competitive problems involved in vertical integration have 
engaged the attention of courts in many antitrust proceedings. 
Courts have condemned such integration where its purpose or in- 
tent, or the power it creates, is such as to restrain trade or result in 
monopoly.” Prime factors to be considered in determining whether 
a particular form of integration is in violation of the antitrust laws 
are the nature of the market, the leverage on the market which the 
integration creates, and the extent to which the integration unrea- 
sonably restricts the opportunities of competitors.” The state of 
technology of the industry and its probable development, the size 
and significance of other companies, consumer demands and other 
characteristics of the market are also pertinent." Of course, as the 
Columbia Steel case pointed out, vertical integration as such is not 
necessarily violative of the Sherman Act.” 


One aspect of vertical integration that may have competitive im- 


87 [bid. 

68 It was recently announced that Allied Chemical and Dye Corporation had been 
authorized by the Commission to construct and operate a pilot plant for the refining 
of uranium concentrates. A.E.C. Press Release No. 931, November 20, 1956. 


69 United States v. Paramount Pictures, 334 U.S. 131 (1948); United States v. 
Griffith, 334 U.S. 100 (1948). 


70 United States v. Aluminum Co. of America, 148 F.2d 416 (2d Cir. 1945). 
71 United States v. Columbia Steel Co., 334 U.S. 495 (1948). 
12 Jd. at 525-526. 
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plications is the likelihood that non-integrated operators at one level 
will be dependent upon their integrated competitors as a source of 
supply or as an outlet for their products.” The integrated company, 
therefore, must be careful not to utilize such advantages as it might 
possess to the detriment of competition. For example it would be 
possible for an integrated producer to establish prices at each level 
in such a fashion that non-integrated companies who must deal with 
the integrated company find it virtually impossible to conduct a 
profitable business.” 


The problem of integration must also be considered in the con- 
text of the 1950 Amendment to section 7 of the Clayton Act,”* to 
the extent that companies in the atomic energy industry plan to add 
to their physical facilities or natural resources by the device of ac- 
quisition or merger. Section 7 prohibits acquisition where the effect 
may be substantially to lessen competition or to tend to create a 
monopoly in any line of commerce in any section of the country. 
It is clear that this statute now applies to vertical acquisitions. The 
House Committee’s report on the amendment to section 7 stated: 


If, for example, one or a number of raw-material producers pur- 
chases firms in a fabricating field (i.e., a “forward vertical” acquisi- 
tion), and if as a result thereof competition in that fabricating field 
is substantially lessened in any section of the country, the law 
would be violated, even though there did not exist any competition 
between the acquiring (raw material) and the acquired (fabricat- 
ing) firms. 

The same principles would, of course, apply to backward ver- 
tical and conglomerate acquisitions and mergers. 


While this aspect of section 7 has not as yet been interpreted by the 
courts, it should nevertheless be pointed out that acquisitions with 


73 This problem may be intensified by shortages of raw materials or processing 
facilities. See statement by Gordon A. Weller, Uranium Institute of America before 
the Joint Committee on Atomic Energy, February 1957. 


74 Birrell, The Integrated Company and the Price “Squeeze” Under the Sherman 
Act and Section 2(a) of the Clayton Act, IX A.B.A. Antirrust Section REPORT 
52 (Aug. 1956). 

7 United States v. Aluminum Co. of America, note 70 supra; United States v. 
New York Great Atlantic & Pacific Tea Co., 67 F.Supp. 626 (E.D.IIl. 1946), aff'd, 
173 F.2d 79 (7th Cir. 1949). 

76 64 Star. 1125, 15 U.S.C. § 18 (1952). 

77 H.R.Rep.No. 1191, 81st Cong., Ist Sess. 11 (1949). 
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vertical aspects have been challenged by the Government in recent 
section 7 cases.”* 


D. Patent Aspects. 


With the enactment of the 1954 Act, American industry was af- 
forded new opportunities for the acquisition of patent rights in 
the field of atomic energy.” Both the President and the Congress 
foresaw the possibility that patents could be a means through which 
undue competitive advantages might be obtained in the atomic en- 
ergy field. The President specifically stated:*° 


Until industrial participation in the utilization of atomic energy 
acquires a broader base, considerations of fairness require some 
mechanism to assure that the limited number of companies, which 
as Government contractors now have access to the program, can- 
not build a patent monopoly which would exclude others desiring 
to enter the field. I hope that eee sr in the development of 
atomic power will have broadened ciently in the next 5 years to 
remove the need for such provisions. 


The congressional concern with this problem is demonstrated by 
certain safeguards incorporated in the act. Two of these safeguards 
are found in section 152** relating to the retention of title in the 
Government, and section 153** relating to compulsory licensing.™ 
Section 152 provides that any invention or discovery useful in the 
non-military field of atomic energy which is made or conceived 
under any contract “arrangement, or other relationship” with the 
Commission “shall be deemed to have been made or conceived by 
the Commission.” ** This safeguard is applicable whether or not 
Commission funds were expended. Thus, the Commission has been 
given a means for preventing private companies from obtaining un- 
warranted patent advantages as a result of an “arrangement, or other 

78 Cf. United States v. Owens-Illinois Glass Co., Civ. No. 76-86 (N.D.Ohio, Dec. 
4, 1956); United States v. Brown Shoe Co., Civ. No. 10527 (E.D.Mo., Nov. 28, 


1955) United States v. Continental Can Co., Civ. No. 114-177 (S.D.N.Y., Oct. 30, 
956 


oe 151-160, 68 Srat. 943-948 (1954), 42 U.S.C. §§ 2181-2190 (Supp. III, 
1956) 


80 H.R.Doc.No. 328, note 2 supra. 
8168 Start. 944 (1954), 42 U.S.C. § 2182 (Supp. III, 1956). 
8268 Stat. 946 (1954), 42 U.S.C. §$ 2183 (Supp. III, 1956). 


83 See also section 159, preserving the right of the Commission to require that 
patents made or conceived during the course of federally-financed research or opera- 
tions be assigned to the United States. 


84 The Commission may waive its claim under certain circumstances. 
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relationship.” Some doubt has been expressed as to the precise scope 
of the arrangements or relationships comprehended within this pro- 
vision, particularly whether they include activities licensed under 
section 103 and other sections.** 

Section 153 authorizes the Commission, after granting the owner 
an opportunity for a hearing, to declare any patent, the application 
for which shall have been filed before September 1, 1959, to be af- 
fected with the public interest if (1) the invention is of primary 
importance in the production or utilization of special nuclear ma- 
terial or atomic energy and (2) the licensing of such invention is of 
primary importance to effectuate the purposes of the act. Upon 
such declaration the Commission is licensed to use the invention and 
is authorized to grant licenses to others to the extent that it finds 
that the use of the invention is of primary importance to the con- 
duct of an activity authorized under the act. The owner of any 
patent affected by the provisions of this section is entitled to a rea- 
sonable royalty fee. Supplementing section 153 is section 158,% 
which specifically authorizes the courts to require compulsory licens- 
ing of patents on a reasonable royalty basis in the event of the in- 
tentional use of such patents in violation of the antitrust laws. The 
compulsory licensing provisions of section 153 provide another 
means whereby the Commission is afforded an opportunity to 
strengthen free competition in private enterprise and to prevent the 
growth of monopoly through the use of patents.*’ Section 158, on 
the other hand, is principally remedial. 


Reasonable royalty licensing as a means of arresting the growth of 
monopoly and restraint of trade or of dissipating their effects has 
frequently been used by the courts.** This remedy has also been 
included in recent consent judgments agreed to by the Department 


85 Boskey, Some Patent Aspects of Atomic Power Development, 21 Law & Con- 
Temp, Pros. 113 (1956); see also remarks of Representative Cole, 100 Conc.REc. 
11722, 13783 (1954). An opinion of the General Counsel of the Commission dated 
Feb. 1, 1956, stated that a license issued by the Commission is not a “contract, sub- 
contract, arrangement or other relationship with the Commission” as those terms are 
used in section 152 of the act. 21 Fep.Rec. 1414 (1956). 

8668 Srat. 947 (1954), 42 U.S.C. § 2188 (Supp. III, 1956). 

87 As to monopoly problems in the field, see Study of the Subcommittee on Patents, 
Trademarks and Copyrights of the Senate Committee on the Judiciary, The Patent 
System and the Modern Economy, (Pursuant to S.Res. 167), 84th Cong., 2d Sess. 
(Dec. 26, 1956). 

88 Hartford-Empire Co. v. United States, 323 U.S. 386, clarified, 324 U.S. 570 
(1945); Besser Mfg. Co. v. United States, 343 U.S. 444 (1952); United States v. 
United States Gypsum Co., 340 U.S. 76 (1950). 
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of Justice and defendants.** Judge Ryan in the JC] case commented 
as follows on the compulsory licensing provisions of the decree in 
that case:*° 


To us, it seems that an effective method to establish competitive 
conditions is to decree compulsory licensing of all patents which 
were licensed among the conspirators and which were put to use 
in the production of products which were common to some, if not 
to all. It has rightly been observed that “as long as the patentee is 
free to grant or withhold a patent license at his pleasure, the strik- 
ing down of one set of restrictive conditions attached to a patent 
license may lead only to the adoption of another set of conditions 
which achieve the same effect.” Compulsory Patent Licensing, 56 
Yale Law Journal, 1946, p. 82. 


Neither section 153 nor 158 specifically refers to the inclusion in 
the licenses of the technical “know-how” essential to a full com- 
mercial utilization of the licensed patents. Should the Commission 
invoke the provisions of section 153° and require licensing of pat- 
ents, the know-how related to the patents may be equally essential. 


The importance of the technical information relating to patents was 
also commented upon by the court in the JCI case: 


With the compulsory licensing provisions with respect to patents, 
there must follow similar licensing provisions with respect to know- 
how affecting these patents and the products made under them. 
This must be so because it has been found that the exchange of 
know-how—as well as that of patents—served as a direct means for 
the accomplishment of the unlawful restraints; and because the 
supplying of such know-how and technology is necessary to the 
efficient use of the licensed patents and to the production by the 
licensee of products comparable in quality and cost of production 
to that of the licensor. 


89 United States v. Western Electric Co. Inc., CCH Trave Rec.Rep. (1956 Trade 
Cas.) 468,246 (D.N.J. 1956) ; United States v. International Business Machine Corp., 
CCH Trape Rec.Rep. (1956 Trade Cas.) 4 68,245 (S.D.N.Y. 1956). 

90 United States v. Imperial Chemical Industries, Ltd., 105 F.Supp. 215, 226-227 
(S.D.N.Y. 1952). 

91 William Mitchell, General Counsel of the Commission, indicated there was some 
doubt that the Commission would use such device. He stated: “The compulsory 
licensing provisions of § 153 of the act are deemed by the Commission to establish 
reserve power. It is not anticipated that this authority will be invoked, except under 
compelling circumstances.” Hearings Before the Joint Committee on Atomic Energy, 
84th Cong., 2d Sess.; pt. 1 at 194 (Feb. 4, 1955). 


92 United States v. Imperial Chemicals Industries, Ltd., supra at 227. 
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Whether the compulsory licensing provisions of section 153 have 
had a deterrent effect on the filing of patent applications is difficult 
to say at this time. Further, whether the 1959 terminal date is ade- 
quate to insure the development of a broad competitive base patent- 
wise in the atomic field is also open to question.** 


E. Private International Activities. 


The recent ten-year report issued by the Commission™ states that 
American firms have signed or are negotiating a score of contracts 
for the design, manufacture and installation of research reactors 
abroad. Two nations have contracted for a power reactor to be 
built by American firms, and the first reactor export license was is- 
sued in connection with the sale of a research reactor to Japan. 
Apparently the participation of American firms in foreign develop- 
ment and production activities, as suggested by Admiral Strauss dur- 
ing hearings on the act when he stated that “American firms and 
individual specialists may also be called upon to assist other countries 
in their development and production activities,” ** is now a matter 
of fact. More recent hearings indicate, too, that with respect to 
furnishing equipment, facilities and materials, aside from special 
nuclear materials, United States industrial concerns would probably 
play a major part in the implementation of international cooperative 
agreements.*° 


Granted that the precise extent to which private international 
activities may be carried on by American companies is beclouded 
with certain statutory limitations and uncertainties,” it is neverthe- 
less probable that American and foreign firms will be participating 
in business relationships involving technical know-how and patents 
which will offer a context for arrangements regarded unfavorably by 
the courts under the antitrust laws. 


93 See Section 152 of H.R. 9757, 84th Cong., 2d Sess., as it passed the Senate on 
July 27, 1954, which provided a terminal date of September 1, 1964. 

94 4.E.C. Statement, supra note 52. 

95 1954 Hearings, supra note 35 at 591. 

96 1955 Hearings, supra note 91 at 208. 

87 Wit, Some International Aspects of Atomic Power Development, 21 Law & 
Contemp. Pros. 148, 165-167 (1956). 

Certain sections of the Wilson Tariff Act, 28 Star. 570 (1894), 15 U.S.C. 
§§1-7 (1952), are included as one of the antitrust laws in section 105. Participants 


in a program should therefore consider whether that act, particularly section 73, has 
any applicability to their activities. 
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Most of the international arrangements which courts have found 
violative of the antitrust laws have included an allocation or division 
of territories and markets.” The fact that such allocation or division 
is tied to an exchange of patent rights or technical information does 
not necessarily provide adequate justification for the practice. Nor 
does the use of foreign affiliates by an American company to effec- 
tuate a division of territory necessarily insulate the domestic com- 
pany from the impact of the antitrust laws.’ 

Both National Lead and ICI involved an exchange of patents and 
technical information and the organization of jointly-owned affiliates 
to carry on business in specified territories. In each case the de- 
fendants unsuccessfully attempted to justify the arrangements as in- 
cidental to a valid exchange of patent rights. In National Lead the 
Court stated: 


The system of territorial allocation and suppression of trans- 
Atlantic traffic in titanium compounds and pigments cannot be 
justified as ancillary to the grant of a license under a patent. True, 
the network of agreements did involve cross-licensing of patents— 
but it was not limited thereto. The agreements applied to patents 
not yet issued and to inventions not yet imagined. They applied 
to commerce beyond the scope of any patents. They extended to 
a time beyond the duration of any then-existing patent.... They 
embraced acknowledgment of patent validity with respect to pat- 
ents not yet issued, nor applied for, and concerning inventions not 
yet conceived. ... They extended to countries, such as China, where 
no system of patent monopolies exists. . . . They regulated the dis- 
position of the products after sale by the licensees. 


A closer question is presented when an American company licenses 
or sells technology to a single foreign company which the latter 
uses to commence operations in a new field, and the foreign com- 


99 United States v. American Tobacco Co., 221 U.S. 106, 182 (1911); Timken 
Roller Bearing Co. v. United States, 341 U.S. 593, 596-599 (1951) ; United States v. 
National Lead Co., 63 F.Supp. 513 (S.D.N.Y. 1945) aff'd, 332 U.S. 319 (1947); 
United States v. Bayer Company, 135 F.Supp. 65 (S.D.N.Y. 1955) ; United States v. 
Imperial Chemical Industries, 100 F.Supp. 504 (S.D.N.Y. 1951); 105 F.Supp. 215 
(S.D.N.Y. 1952). 


100 United States v. National Lead Co., supra; United States v. Imperial Chemical 
Industries, Ltd., supra; Timken Roller Bearing v. United States, supra; United 
States v. General Electric Co. (Incandescent) 82 F.Supp. 753 (D.N.J. 1949) ; United 
States v. Minnesota Mining & Manufacturing Co., 92 F.Supp. 947 (D.Mass. 1950) ; 
United States v. General Electric Co. (Carboloy) 80 F.Supp. 989 (S.D.N.Y. 1948) ; 
United States v. Holophane Co., 119 F.Supp. 114 (S.D.Ohio, 1954), aff'd, 352 U.S. 
903 (1956). 


101 United States v. National Lead Co., 63 F.Supp. at 523-524. 
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pany undertakes not to utilize the information obtained from the 
American company to compete with the latter in the United States. 
This might be closer to the type of situation that will arise in the 
field of international atomic energy activities. While the judicial 
guides are not too helpful,’ there is an imposing array of cases 
which seems to suggest that division of territories is per se illegal.** 
It is therefore probably prudent not to generalize on this issue, but 
to seek a possible solution from all the facts and circumstances of 






















































































1 each situation. 
s 
\. F. Advisory Boards. 
“i Section 161(a)*™* provides that in the performance of its functions, 
¥ the Commission is authorized to establish advisory boards to advise 
and make recommendations to the Commission on legislation, poli- 
i cies, administration, research and other matters. The authority is 
¥ granted provided that the Commission issues regulations setting forth 
e the scope, procedure and limitations of the authority of each board. 
. . P P . . 
— Section 163** provides that the members of the General Advisory 
"4 Committee’ and advisory boards may serve without regard to some 
: of the provisions of the so-called “conflict of interest” statutes.’ 
to 
ey Brief background comment may be helpful as a context for con- 
at- sidering some of the problems posed by advisory boards. During 
ot the period of N.R.A., businessmen in large numbers were called to 
ere Washington to assist the Government in an advisory capacity. In- 
lis- dustry meetings, attended by representatives of companies who in 
many cases were competitors, created an environment which facili- 
ses tated agreements and understandings in restraint of trade. In the 
ae 102 Cf. United States v. duPont, 118 F.Supp. 41, 220 (D.Del. 1953), aff'd, 351 U.S. 
ym- 377 (1956); Brownell v. Ketchum Wire & Mfg. Co., 211 F.2d 121, 128 (9th Cir. 
rie 1954) ; Foundry Services, Inc. v. Beneflux Corp., 110 F.Supp. 857 (S.D.N.Y.) 
k reversed on other grounds, 206 F.2d 214 (2d Cir. 1953). 
anes The Report of the Attorney General’s Committee to Study the Antitrust Laws 
47). : (1955), at 87-88, takes the position that unpatented inventions, know-how, or other 
? trade secret information may give rise to a lawful purpose to which some restrictions 
S15 on competition may be reasonably ancillary. 
. 193 See Judge Weinfeld’s comment in United States v. Sears, Roebuck and Com- 
ical pany, 111 F.Supp. 614 (S.D.N.Y. 1953) and footnote 11 in his opinion in United 
nit od States v. Bayer Company, Inc., 135 F.Supp. 65, 70 (S.D.N.Y. 1955). 
inited 104 68 Start. 948 (1954), 42 U.S.C. §2201(a) (Supp. III, 1956). 
950) ; 105 68 Stat. 951 (1954), 42 U.S.C. $2203 (Supp. III, 1956). 
cit 108 Section 26 of the act provides for the appointment by the President of a Gen- 


eral Advisory Committee of nine members to advise the Commission on scientific 
and technical matters.. 


107 18 U.S.C. §§ 281, 283 and 284 (1952). 
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years that followed, a number of antitrust proceedings were filed 
based upon relationships first established during that period. 

In October, 1950, concurrently with the increase in the use of 
business advisory committees and boards incident to the Korean 
emergency, the Department of Justice, benefiting from past experi- 
ence, wrote the several executive departments and agencies having 
responsibilities under the Defense Production Act and suggested cer- 
tain safeguards, the observance of which would tend to minimize 
the possibility of violations of the antitrust laws which might stem 
from government-sponsored meetings of industry groups. These 
safeguards suggested that there be statutory authority (or an ad- 
ministrative finding of necessity) for the committee, a government- 
prepared agenda, meetings at the call of and under the supervision 
of a government chairman, full and complete minutes of each meet- 
ing, and that the functions of each committee be purely advisory. 


On September 1, 1955, the Commission issued its regulations de- 
fining the scope, procedure and limitations on the authority of its 
advisory boards, as it was required to do by section 161(a). These 
regulations include basic safeguards recommended by the Attorney 
General.* 

In spite of the statutory authorization for the use of advisory 
boards and the Commission’s regulations guiding the conduct and 
activities of these boards, it should not be assumed that participants 
cannot violate the antitrust laws, or that they are immune from anti- 
trust prosecution. Quite the contrary is the case. The regulations 
issued by the Commission will at most lessen the possibility of such 
violations.° While the Congress in section 163 of the Act has ac- 
corded to members of the advisory boards of the Commission im- 
munity from prosecution under certain of the conflict of interest 
statutes, no such statutory immunity has been given with respect to 
the antitrust laws. Indeed, by express reservation in section 105, as 
pointed out earlier, the Congress has provided that nothing in the 


108 Letter of the Deputy Attorney General dated October 19, 1950. 

109 A E.C. Press Release No. 688, September 1, 1955; 10 C.F.R. $7.1 et seq. 
(Supp. 1955). 

110 That the antitrust problem inherent in meetings of advisory committees and 
boards still remains is evident from the findings of the Antitrust Subcommittee of 
the House Committee on the Judiciary after its recent investigation into the activities 
of certain of such committees. Interim Report Pursuant to H.Res. 22, of the Anti- 
trust Subcommittee (Subcommittee No. 5 of the House Judiciary Committee), 84th 
Cong., 2d Sess. (April 24, 1956). 
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act “shall relieve any person from the operation” of the antitrust 
laws. 


IV. ConcLusion 


It is undeniable that Congress intended the development of the 
atomic energy program for peaceful purposes to be effectuated in a 
manner consistent with basic antitrust concepts. The act asserts the 
applicability of the antitrust laws; directs the Commission to refer 
to the Attorney General information which appears inconsistent 
with those laws; requires the Commission to obtain, as to proposed 
commercial licenses, the advice of the Attorney General; provides 
for compulsory patent licensing; and retains certain rights with re- 
spect to inventions in the Commission. These are all evidence of 
congressional desire that a non-restrictive competitive program be 
developed. 

Nonetheless, there are opportunities, some major and some minor, 
for the infiltration of anti-competitive practices which could frus- 
trate materially the intent of Congress. Most important of these is 
the absence of any affirmative requirement (other than the provision 
in section 105(b)) that licenses or other arrangements, prior to the 
issuance of commercial licenses, be submitted for the advice of the 
Attorney General. Actual commercial licensing, for most purposes, 
is still remote. Thus, much of the present-day activity of the Com- 
mission, including the issuance of research licenses, which may in 
essence be developing a pattern for the future, can be carried on 
without any affirmative assurance that the Commission will consult 
with the Attorney General on competitive factors. There are several 
areas where competitive problems may arise. Joint industrial ven- 
tures for the operation of reactors and the mining and processing of 
ore, private international agreements, and patent combinations are 
examples of arrangements which should be carefully evaluated. Ad- 
vantages obtained by early participants in the program should, if pos- 
sible, be dissipated. Limiting the dissemination of essential competi- 
tive information may tend to freeze advantageous positions initially 
obtained. 

Private companies participating in the program or engaging gen- 
erally in the field should not assume they are operating under the 
cloak of antitrust immunity. Just the opposite is true. Practices 
which violate the law may be prosecuted by the Attorney General, 
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and injured third parties may sue for injunctive or treble damage 
relief. A burden is thereby placed on every participant to evaluate 
independently his proposed relationships with other participants. 

Whether or not the congressional intent will be accomplished will 
depend largely on the Commission. It would seem desirable for 
the Commission, during these formative years, to consult fully with 
the Attorney General even though such consultation may not be 
required by the statute. This would assist the Commission in de- 
veloping a program consistent with the objectives of free com- 
petition.” 


111 The Attorney General has stated that the Department of Justice is working 
closely with the Commission and that consultations have been held on general com- 
petitive problems involved in the development of this industry. Address of Attorney 
General, supra, note 41. 





COMMENT ON THE ATOMIC INDUSTRIAL 
FORUM REPORT ON FINANCIAL PROTECTION 
AGAINST ATOMIC HAZARDS 


Ralph E. Becker* 
I. INTRODUCTION 


Activity on the part of private industry to enter the atomic energy 
field has been gathering momentum. While points of view differ 
considerably as to whether the private progress can be called 
“satisfactory,” * it seems clear that one of the main inhibitors to faster 
private progress is the matter of third party liability in the event of 
a major disaster. That is, the “insurance problem.” * 

When one considers the relative infancy of the atomic energy in- 
dustry, the lack of experience and difficulty of predicting extent of 
damage from an accident, it is somewhat astonishing to contemplate 
the imposing bulk of presumably well-informed commentary in this 


field* As much as any other factor, this suggests the importance of 


*Member of the firm of Brookhart, Becker and Dorsey, Washington, D.C. ; actively 
engaged in the practice of law in New York (since 1929) and the District of Columbia 
(since 1949). Member of the bars of the state of New York, the District of Columbia 
and the U.S. Supreme Court. 


1 See, e.g., CCH Atomic Enercy L. Rep. 99 458, 459, 475 (1956) ; AEC Twenrty- 
First SEMI-ANNUAL Report X-XII, XIV-XVI; Life, Feb. 18, 1957, pp. 23-31; and 
appendix of Congressman Cole’s article supra for table showing status of atomic reactor 
development. 

2See speech of Chairman Strauss, AEC Press Release, Dec. 11, 1956 at p. 6 
(“bright prospects for nuclear power development in the United States during the next 
five or six years”). And contra, statement of Commissioner Murray, AEC Press 
Release, Jun. 18, 1956 at p. 1 (“The present prospect of getting any substantial quan- 
tity of industrial power in this country by 1960 is very gloomy”) ; cf. address of Senator 
Anderson before AFL-CIO Conference on Atomic Radiation Hazards, Feb. 27, 1957, 
which concludes that we are not progressing fast enough. 

3A General Electric official told Congress he would recommend stopping work on 
the country’s biggest atomic power plant unless government catastrophe insurance is 
provided. Washington Star, Mar. 27, 1957 at A-31. 

4E.g., Report of the Panel on the Impact of the Peaceful Uses of Atomic Energy, 
Joint Committee on Atomic Energy, 84th Cong., 2d Sess. (1956) ;. Palfrey Atomic 
Energy: A New Experiment in Government Industry Relations, 56 Cotum.L.REv. 
367 (1956) ; Newman, The Atomic Energy Industry: An Experiment in Hybridization, 
60 Yate L.J. 1263 (1951) ; Becker & Huard, Tort Liability and The Atomic Energy 
Industry 44 Gro. L.J. 58 (1955) ; Symposium on Atomic Power Development, 21 Law 
& Contemp.Pros. 1, et seq. (1956) ; Symposium on The Legal Aspects of An Atomic 
Era 34 Texas L.Rev. 799 (1956) ; Cable & Early, Torts and the Atom: The Problem 
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the problem. But the very proliferation of contributions, while many 
of them individually valuable, has sometimes served to obscure the 
overall problem facing the investor, the industrialist, the insurance 
man and the legal practitioner. 


Fortunately, we have available today the product of an earnest 
attempt to take a comprehensive, objective look at all facets of the 
risk inherent in atomic energy activities. It is entitled FrvaNctaL 
Protection Acainst Atomic Hazarps, and was prepared by the 
Legislative Drafting Research Fund of Columbia University at the re- 
quest of the Atomic Industrial Forum, Inc.' Inasmuch as this report 
is definitive, scholarly, and the result of thorough study and prepara- 
tion by responsible persons, it is a “must” for all who are interested in 
the commercial utilization of nuclear energy and its by-products. 


The Report devotes considerable attention to the kinds of injuries 
which may be anticipated from radiation exposure, the extent of 
damage which can reasonably be expected from a catastrophic ac- 
cident and the impact of the hazard on various groups.* All of these 
matters have been the subject of specialized studies. An outstanding 
contribution of the Report is that it has culled the best ideas from 
these studies and brought them together in concentrated, but readable 
form. For those who insist on documentation, the REPoRT is co- 
piously annotated to the original materials (359 footnotes). 


of Insurance, 45 Ky. L.J. 3 (1956) ; Saylor, Basic Dangers in the “A” Power Program, 
57 Pus.Utit.Fort. 73 (1956); Austin, Enumeration and Verification of Atomic 
Weapons, 21 Dept.State Butt. 624 (1949) ;Pollard, Effect of Atomic Energy on 
Underwriting, 17 Ins.Counset J. 436 (1950); Life, Feb. 18, 1957, pp. 23-31; Life, 
Oct. 8, 1956, pp. 176-190. 


5 Atomic INDUSTRIAL Forum, INc., FINANCIAL Protection AGAINST Atomic Haz- 
arps, A Forum Report, January 1957, hereinafter referred to simply as the Report. 

This report received its initial impetus at a meeting of representatives of the Atomic 
Industrial Forum, the insurance industry and the Atomic Energy Commission in 
August, 1954. From this meeting emerged a new Forum Committee on Insurance, and 
thence a Subcommittee on Insurance Legal Problems. The latter body, after reviewing 
all the existing material, concluded that “if prompt and effective measures were to be 
taken in this area, a careful and objective legal study was urgently needed.” Report 
at iv. The facilities of Columbia University, particularly its Legislative Drafting Re- 
search Fund, were made available for this project. The able authors and directors of 
this study, Arthur W. Murphy, Clyde L. Ball and Bud H. Gibbs, ranged far afield in 
selecting the best qualified authorities for every phase of the problem discussed. Within 
Columbia University itself, assistance was sought and received from professors of 
medicine, economics, law, engineering, physics and other fields. Apart from the Uni- 
versity, atomic industrialists, insurance executives and representatives of the legislative 
and executive branches of the national government were consulted. The quality 
scope of the Report reflects the combined talents and skills brought to bear upon its 
production. 


6 Report at 16-42. 
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Il. THe Hazarps 


Scientists tell us flatly that all radiation is harmful to humans, 
at least in the sense that exposure to radiation shortens life and causes 
genetic damage.’ In this light, it is perhaps unfortunate that the 
REPorT sometimes speaks of “minor” reactor accidents. Of course, 
what is meant is relatively minor, but even incidents deemed “minor” 
by the Report may be tragic compared to old-fashioned injuries. 
And radiation injury of even one person may mean resulting injury 
to hundreds of his descendants.® 

The Report attributes varying degrees of hazard to several cate- 
gories of activities. The mining of raw materials and the industrial 
use of radioisotopes are described as involving the least hazard. The 
most hazardous activities are listed as (a) reactor operation, (b) fuel- 
element fabrication, (c) fuel-element reprocessing, and (d) waste 
disposal. The latter hazard, says the Report, will in the long run 
“probably be as great as the hazard from all other sources.” *° 

Thus far, no significant amounts of accumulated radioactive wastes 
have been “disposed,” but rather have been “retained.” ** High-level 
wastes, usually in the form of liquid residue, have, up to the present, 
been stored in corrosion-resistant underground tanks. This can only 
be a temporary expedient, for it is certainly not a permanent solution. 
High-level wastes frequently contain radioactive substances having 
a fantastically long half-life. Tanks and other containers have a way 
of cracking, leaking and eventually breaking up. The eternal con- 
tainer has yet to be made, and even if it were, external causes, such as 
earthquake, might cause a rupture and consequent contamination of 


TGLASSTONE, SOURCEBOOK ON ATomic Enercy 500-504, 523 (1950); Washington 
Post and Times Herald, Jun. 13, 1956, p. 1 (comment on the report of more than 100 
scientists to the National Academy of Sciences concerning radiation hazards); ReE- 
PoRT, supra note 5 at 17. 

8 It was recently suggested (after research with mice) that radiation may cause an 
inherited shortening of the normal life span over many generations. If what was true 
of mice held true of humans, each roentgen received by the father would mean a 
twenty-day shortening of the descendant’s life. Report given to genetics symposium, 
National Academy of Sciences, Washington D.C., Apr. 22, 1957. 

® Report at 11-16. 


10 Jd. at 13. The Report notes that most attention thus far has been focused on the 
possibility of a catastrophic reactor accident, id. at 14, but since there would be no 
atomic bomb-like explosion, it suggests that “most and hopefully all reactor accidents 
will be minor.” Jd. at 15. In this connection, it is noted that a somewhat revolution- 
ary design for a “safe” reactor was described to the American Physica! Society, 
Washington D.C., Apr. 27, 1957. This reactor would be incapable of “running away.” 
See Washington Star, Apr. 27, 1957 at A-7. 

— Ester & Prerce, Atomic ENERGY TECHNOLOGY For Lawyers 45-46, 
). 
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surrounding soil and waters. Damages from such accidents could 
rise into astronomical dollar amounts. 

No one has yet produced an adequate evaluation of the hazard to 
our population which can reasonably be anticipated from all radiation 
sources. Various studies have been made of the injurious potential 
of a runaway reactor. This is only one of many dangerous sources— 
and perhaps not the most dangerous. In any event, the cumulative 
injury potential of billions of tons of high-level wastes, of thousands 
of devices employing radioisotopes, of tons of radioactive nuclear 
fuel, of the mining and refining of tens of thousands of tons of raw 
materials, all combine to produce a greater threat to our national 
safety than the catastrophic burn-up of any single reactor. No real 
effort has been made to assess this threat in the light of advantages to 
be expected from a wholesale dedication to nuclear power production 
and its allied industries. Yet this is the study which must be made. 


Ill. Impact or THE Hazarps 


The impact of the hazards is examined with respect to five separate 
groups: industry, the public, private insurers, the national govern- 
ment, and the state governments. The analysis of the impact on in- 
dustry is principally concerned with tort liability problems, and no 
new ideas are developed or suggested. Public impact is largely the 
same material turned inside out—the concern here being with the 
right of the public to recover in tort against the industry. In both 
instances, the scope of discussion is broad, but again, the number of 
problems in the area precludes serious consideration of any particular 
one. The annotations, however, are magnificent. 

The impact on private insurers brings to light some less hackneyed 
material in the description of the three syndicates which have been 
formed to provide physical damage and liability coverage to the in- 
dustry.” 

The position of the national government in the atomic energy in- 
dustry, its responsibilities to the public, the statutory licensing scheme 
and the overall role of the Government are briefly discussed.** Three 
short columns are devoted to the impact on state governments, which 


12 Discussed in section IV D. infra; Report at 33-36. 
13 Report at 37-41; see particularly, MArKs & TRrowsrIpGE, FRAMEWORK FoR ATOMIC 
Inpustry (1955) ; and generally, the articles cited in note 4 supra. 
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is not unexpected since problems in that area are as yet largely un- 
formed.** 


IV. THe ReEcoMMENDATIONS 


The Report’s first and most urgent recommendation is for an in- 
tegrated, purposeful program sponsored by the national government.*® 
It is the considered conclusion of the Report that such a program is 
a necessary condition precedent to industrial development. Without 
governmental leadership, is the thesis, industrial development will 


fail for lack of direction. 


In general, it is suggested that any program determined upon should 
contemplate machinery which is at once “simple, pragmatic and re- 
sponsive to changing needs.” This is based on the impossibility of 
estimating the nature or quantity of the problems to be dealt with and 
because the federal government’s primary role will be to protect 
against loss by catastrophe rather than the normal and expected 
“minor” losses. The best vehicle for assuring adequate compensation 
to the victims of a catastrophic loss is said to be by governmental 
participation in payment to those injured. The Report discusses 
the two most common proposals for such government aid, viz., re- 
insurance and indemnity."* Another proposal, statutory limitation of 
liability, is also examined.** 


A. Limited Liability. 


The Report discusses limitation of liability rather summarily. 
Limitation of liability, of course, refers to protection of the entre- 
preneur by cutting off his responsibility for his tortious acts at some 
arbitrary point, e.g. where private insurance ceases to be available. 
Such a rule is obviously in derogation of the common law and would 
have to be based on statutory authority. In order to be effective, 
such statutory authority would probably have to come in the form 
of a federal enactment. 


As the Report correctly points out, no specific constitutional au- 
thority exists to justify such a statute, and serious questions of federal- 


14 A very good compilation of the state laws and regulations which may affect the 
atomic energy industry may be found in Stason, Estep & Pierce, note 11 supra. 

15 Report at 43. 

16 Jd. at 45. 

17 [bid. 
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state relationships would be raised. The constitutionality of such a 
measure would be in grave doubt because of its insecure foundation. 
In addition, statutory limitations upon liability are socially objection- 
able because the public is thereby denied full protection. 

Statutory limitation of liability also raises the spectre of the due 
process of law clause.’* While there are precedents for such limita- 
tions,’® it would seem that, in these instances, the limitation is ap- 
plicable to a particular group and that a similar limitation would not 
be constitutional if applied to all persons injured, no matter how 
situate, without regard to the entity responsible for the action or to 
the relationship between the injured and the party responsible.”° 


B. Government Reinsurance. 


If protection of the public is an important element in establishing 
a private atomic energy industry, government reinsurance or indem- 
nity seems more appropriate than any scheme to limit liability. The 
principal defect of reinsurance is that the amount of coverage, since 
to some extent dependent on the business judgment of the operator, 
might be inadequate. There is also the very practical objection that 
private insurers—on whose cooperation the reinsurance plan would 
depend—have already indicated that they are not interested.7* Of 
course, the operator could be forced to purchase adequate insurance 
as a condition of doing business, but this has some unpleasant connota- 
tions and should be considered only as a last resort. Reinsurance would 
also multiply the difficulties presented by the fact that there is no way, 
at least at present, to establish an actuarial basis for the premiums. 

To all these objections, we can add that government insurance, 
voluntary or compulsory, would require the establishment of a new 
and separate government agency for its administration. The sys- 
tem would require actuarial calculations, complex rate machinery, 
premium schedules and a fund out of which to pay losses. The re- 
port suggests that the improbability of a major catastrophe renders 
impractical the establishment of such an elaborate structure. In the 
interest of governmental economy, it is obvious that the simpler in- 
demnity system would be considerably more economical. This basic 


18 U.S. Const. AMEND. V, XIV. 

19 Report at 45. 

20 It is noted that the West German Atomic Energy Law limits the liability for each 
accident and the recovery of anyone who sues under the statute. See Report at 45. 

21 Td. at 46. 
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objection was recognized by the Joint Congressional Committee on 
Atomic Energy, and particularly in the Anderson Bill,” which calls 
for indemnity rather than reinsurance. 


C. Government Indemnity. 


The third approach discussed by the Report is a program of gov- 
ernment indemnity. This approach, as was indicated, has been 
espoused by the Joint Congressional Committee on Atomic Energy. 
Senator Anderson of New Mexico has introduced legislation which 
would provide an amount of indemnity up to $500,000,000 for each 
“nuclear incident.” ** Such indemnity would only be invoked should 
the “incident” result in compensable damage above the amount of 
private insurance in force for that particular activity. Indemnity 
holds the most appeal for the authors of the Report and inasmuch 
as their recommendations are similar to the Anderson Bill, the two 
will be discussed together. 


INDEMNITY CemLinc. The Anderson Bill contemplates a limit of 
governmental indemnity of $500 million dollars for each incident. 
The Report criticizes the imposition of any limit inasmuch as a limit 
is not consistent with the interest of public protection, and is arbi- 
trary, since the estimate of possible damage is at best pure specula- 
tion.** Actually, it should be noted that more than mere guesswork 
has entered into the estimates of extent of damage; the figure of $500 
million is a median of the calculations of many experts.** Further- 
more, there is serious doubt whether such a limit is, in fact, incon- 
sistent with the avowed public policy of compensating the public. 
It is at least a compromise between that aim and the advisability of 
not risking payments so large as to disrupt the national economy. 

The proposed legislation provides that should an accident occur 
and damage exceed allowed compensation, Congress would consider 
additional appropriation, as needed, to make whole all who are in- 


22 Id. at 63. 

23 For a similar view, see statement of Ralph E. Becker, Sec’y-Treas., Federation of 
Insurance Counsel, Hearings Before The Joint Committee on Atomic Energy, 8Ath 
Cong., 2d Sess. 234 (1956). 

24 Section 4(c), S. 4112, 84th Cong., 2d Sess. (1956). Senator Anderson has rein- 
troduced this bill with amendments. S. "715, 85th Cong., Ist Sess. (1957). 

25 Report at 52. 

25a But see A.E.C., THEORETICAL POSSIBILITIES AND CONSEQUENCES OF Major Acci- 
DENTS IN LARGE NUcLEAR Power PLants 32 (March, 1957), which estimates property 

alone from a single nuclear incident may run as high as $7 billion. 
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jured. The $500 million limit seems adequate to stimulate unin- 
hibited private participation in atomic energy, and the social con- 
sciousness of the federal government has progressed to the point 
where we can rest assured that all just claims would be paid unless 
other considerations, presently unpredictable, were overriding. 


INDEMNITY FLoor. As the Report says, the government indemnity 
“does not cover liability from the ground up.” ° This raises one of 
the thorniest questions, viz., just where should indemnity com- 
mence? The Report points to the very real problem of the small re- 
actor operator who, in order to meet the requirements of financial 
responsibility, would have to acquire extensive insurance at rates 
which could well render his overall operation economically unfeas- 
ible. The Report correctly recommends that the Commission be 
given wide discretion in setting the limit of financial responsibility 
required, in order that the primary purpose of developing atomic 
power by private means may not be subjugated to an unrealistic and 
exaggerated solicitude for the public safety. 


Frnanciat Responsisitiry. Any Atomic Energy Commission li- 
cense applicant desiring governmental indemnity will have to prove 
financial responsibility up to the point at which the indemnity is to 
take effect. The Anderson Bill does not make mandatory the pur- 
chase of insurance, but would seem to contemplate that the operator 
may be a self-insurer if it can prove the availability of corporate funds 
to pay damages. The Anderson Bill gives the A.E.C. wide latitude 
in determining the form which proof of financial responsibility is to 
take.?" ; 

The Report points to a particularly serious problem in this regard. 
Should the Commission require proof of financial responsibility from 
all licensees? It seems obvious that such proof should be required 
from any activity involving substantial amounts of radioactivity, but 
the Anderson Bill does not extend to all such activities. While man- 
datory that the A.E.C. require proof of financial responsibility in the 
case of licenses for production and utilization facilities, it is only dis- 
cretionary in the case of licenses for the possession of special nuclear 
material, source material and by-product material. This seems in- 


26 Jd. at 49. 
27 Section 4(a), S. 4112, note 24 supra. 
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sufficient, since it might not cover dangerous activities such as fuel 
fabrication.”* 

Not only should financial responsibility be required wherever there 
is substantial radioactivity, but the law should also provide a test 
based on the presence of fissionable material. This test would be 
premised on the amount of fissionable material (U***, U?**, Pu) 
which is present as fuel in any particular reactor. All power reactors 
will contain substantial amounts of fissionable material which are 
poisonous and capable of producing great quantities of highly radio- 
active fission fragments, although radioactivity may not be a great 
danger from the fuel itself.** Similar considerations apply to all 
nuclear reactors whether they are power producers or not. Even a 
research reactor may be a serious hazard.*° Perhaps the inclusion of 
licenses for special nuclear material in the Anderson Bill is intended 
to cover the situation just described. If so, it seems unnecessarily 
ambiguous. 


Liasiiry oF Tuirp Parties. The Reporr finds fault with the 
provisions of the Anderson Bill regarding the liability of suppliers or 
third parties, who might be held liable. The Bill apparently requires 


that the financial responsibility of the operator extend to the liability 
of any person for damages from the “nuclear incident.” On the other 
hand, private insurance apparently will cover the liability only of the 
operator and his suppliers. What about the liability of independent 
contractors, repairmen, etc.? This seems to leave a gap between 
private insurance coverage and government indemnity coverage. As 
the Report points out,** it may be that in this case government in- 
demnity would cover the liability of such persons, but it is not clear, 
and the Bill, therefore, should be clarified. 


Fees. Both the Report and the Anderson Bill recommend a mod- 
erate charge for government indemnity.’ The Anderson Bill sets a 
fee of $30 per year per megawatt of thermal energy capacity for 


28 Report at 49 n. 298. It is noted that liability may be great even in a “minor” ac- 
cident involving by-products. See, e.g., the two N.W. Kellogg Co. incidents, involving 
radioactive cobalt and iridium, where property was contaminated, and workmen sus- 
tained injuries. Washington Star, May 4, 1957, p. A-3, col. 1. 

29 It has been reported, for instance, that the Power Reactor Development Corp. 
fast breeder reactor to be installed near Detroit, is to be fueled with 485 kg. (over 1000 
pounds) of uranium 288 enriched in uranium 235, 

30 Report at 19 n.126. 

81 Jd. at 50 nn. 301, 302. 

32 Td. at 52. 
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commercial licensees, and “such nominal charges as it deems appro- 
priate” for other licensees. The Report approves the propriety of 
these charges so long as they represent nominal payments to defray 
the cost of administration of the program, and are not regarded as in- 
surance premiums. 


ADMINISTRATION. Since the role of the federal government would 
be that of an indemnifier, the mechanics of administration should be 
minimal. Aside from payment of a fee to the Treasury and periodic 
reports confirming financial responsibility, little need be done. How- 
ever, should a catastrophe occur, the problem of administration will 
be fraught with difficulty. The first question will concern at what 
point and to what extent the Government will be called upon to settle 
claims. Following the accident, many months may pass before an 
accurate estimate can be made of the adequacy of private insurance 
claims to compensate the injured. Considering the length of time 
now required to complete litigation in our courts, this period of un- 
certainty as to the extent of total damages could well exceed the 
statute of limitations period in which one must file a claim. This 
eventuality persuades the authors of the Report to recommend that 
the Government be authorized to settle claims prior to an adjudication 
of legal liability. Attorneys conversant with government litigation 
are well aware of the reluctance on behalf of government employees 
to commit the United States in any case in which there is the slightest 
doubt as to the liability of the sovereign. Therefore, if settlement 
prior to adjudication is the answer, authority should be specifically 
granted to the commission by Congress. The Report correctly states 
that throughout this period of settlement of damage claims there must, 
of necessity, be the closest type of cooperation between the Govern- 
ment and private insurers. 


D. Primary Insurance. 


Before concluding, it would be appropriate to discuss the section 
of the Report dealing with the developments within the insurance in- 
dustry, looking toward insuring operators up to the point at which 
government indemnity commences. From the beginning, it was 
realized that a “nuclear incident” could result in injury for which no 
single company or group of companies could assume the risk. But to 
make it possible to assume at least some significant part of the risk, a 
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number of private insurers have pooled their talents and resources 
into syndicates in order to spread the risk as widely as possible. Three 
different syndicates have been formed to provide physical damage 
and liability coverage to the atomic energy industry. One of the 
associations is known as the Nuclear Energy Property Insurance As- 
sociation (NEPIA) and has a membership of 177 companies, with a 
minimum participation by any one company set at $25,000. The 
members’ liability is several and not joint. The amount of coverage 
offered by the association to any one installation will be about $50 
million and the coverage is designed to offer protection against dam- 
age to property.** ‘This group plans to offer insurance with a de- 
ductible scaled to the total amounts of insurance purchased and will 
cover property damage from all hazards arising out of an atomic in- 
stallation. To the extent possible, the association will insure all 
property of the operator located near the reactor itself. 

Another syndicate is the Nuclear Energy Liability Insurance As- 
sociation (NELIA) which has a present membership of 110 com- 
panies. This association will offer insurance protection against “radia- 
tion, liability, hazards arising out of or pertaining to (a) Nuclear 
reactor installations designed for experimental, testing or power pur- 
poses and (b) for operations or facilities related or incident thereto 
....” Coverage is to be offered in the amount of about $50 million 
per installation. In this plan, liability coverage will only be afforded 
for radiation hazards, thus necessitating purchase of a conventional 
liability policy as well. Liability of the supplier to the public will 
also be covered, but the supplier will not be insured against damage to 
the installation itself. The Report suggests that such liability could 
be avoided by the operator waving any rights against the supplier for 
damage to the installation. 

The third syndicate is the Mutual Atomic Energy Pool (MAEP), 
which is contemplated is approximately $11 million, but this amount 
and not joint, and each company may voluntarily decide whether to 
reinsure any specific risk with the pool. The amount of coverage 
which has a membership of 105 companies whose liability is several 
may well be increased by foregin reinsurance. The principal aim of 
this association is to insure against “third party bodily injury, third 
party property damage and direct physical damage arising from 





82a According to a recent statement, this will eventually reach $60 million when 
augmented by foreign reinsurance. Washington Star, May 9, 1957, p. C-8, col. 5. 
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radiation and radioactive contamination resulting from the operation 
of atomic reactors or from the handling fabrication, processing or 
reprocessing of fuel or products incidental to such operation and .. . 
other physical damage hazards incidental to such operation. . . .” 
In order best to meet the needs of the atomic industry, the three syn- 
dicates have arranged to coordinate their activities so that “in so far 
as the buyer is concerned the effect should be practically the same as 
a single pool.” According to reports subsequent to the preparation of 
this study, the three insurance syndicates may well provide coverage 
up to $60,000,000 for any one atomic installation. 

Although the general outline of the contracts to be issued by the 
syndicates have been fairly clearly defined, there still remains the 
question of determining the rates. Until this question is settled, the 
extent to which industry can subscribe to private insurance cannot 
properly be evaluated. The two main obstacles to the determination 
of rates are the lack of experience and the possibility of facing a 
major loss in the early stages of the program. 

Presently the syndicates envisage a graduated decrease in rates in 
proportion to the coverage and the premium income, but no firm 
commitment as to the rate scale has been made. Until the rates are 
settled, Congress cannot estimate the point at which government in- 
demnity must be applied. Undoubtedly, this unknown factor has 
caused great legislative concern in the consideration of the Anderson 
Bill. Perhaps the insurance industry could aid Congress and the 
atomic industry in this dilemma by agreeing to frequent, periodic 
reviews, as more experience with the risks incurred unfolds. Such an 
assurance might help allay the concern with which the atomic in- 
dustry and Congress view the early years of insurance coverage 
available for atomic development.* 


V. ConcLupING OBSERVATIONS 


Of the additional or alternative programs suggested by the Report, 
the most provocative is the proposal for a uniform state law covering 
radiation injuries. In recent years American jurisprudence has come 
to accept the value of uniform laws in certain fields, e.g., The Uniform 
Sales Act and The Uniform Negotiable Instruments Act. 

Escaping radiation can affect persons or property located with- 


83 See generally id. at 33-37. 
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in a very large area and, as noted earlier, the injuries therefrom are 
sometimes not evident for many years. These factors give rise to 
legal problems in two important fields; statutes of limitations and con- 
flict of laws. In order to insure like treatment for all injured and to 
allow an appropriate forum to all, the only solution would seem to be 
the adoption of a uniform state law. 

The collateral problem of proving the radiation injury whatever 
the appropriate forum may be is given little consideration in the 
Report. This matter, of course, depends on the state of medical 
science at the time proof is sought. At the present time, a great deal 
of medical research is underway, but few useful conclusions have 
been published. It is most desirable that lawyers consider the results 
of this research, and that medical and legal problems be related before 
litigation begins. In the same way, lawyers and scientists must 
quickly realize the need of cooperation for mutual understanding of 
the law and the technology in industrial atomic energy. Thus far, 
lawyers and scientists have seemed indifferent to the need for ex- 
changing information. If this practice continues, legislation, admin- 
istration and adjudication in matters concerning the impact of atomic 
energy on state and national law will suffer seriously. There are al- 
ready signs that legislation, for instance, might be improved if the 
draftsmen were better grounded in atomic energy technology. 

These and many other problems still remain unsolved. However, 
the Report is an extremely valuable contribution to the literature on 
atomic energy and the law. The authors accomplished the purpose 
they had set for themselves and our principal criticism is that their 
self imposed limitations were too restrictive. We hope that this paper 
may stimulate additional investigation and research. 
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THE ATOMIC ENERGY INFORMATION ACCESS 
PERMIT PROGRAM 


Harold P. Green* 


I. INTRODUCTION 


The purpose of this article is to explain and discuss the unique 
problems of information control which American business enterprises 
will encounter as they enter the atomic energy industry and as they 
engage in atomic energy work after they have found a place in the 
industry. These problems arise because atomic energy technology 
is based to a significant extent upon a body of information zealously 
guarded as national secrets in the interest of the national defense. 
They are unique because the present scheme for developing civilian 
applications of atomic energy is the first instance in which our Gov- 
ernment has permitted such secrets to be used for purely civilian 
business purposes unrelated to national defense programs. Even those 
companies which have had experience with government security 
measures as national defense contractors will encounter a completely 
new situation as they deal with atomic energy secrets on a com- 
pletely entrepreneurial basis. 


Il. THe Framework or ACCcEss 


It would be useful at the outset to sketch briefly the general 
statutory framework for control of atomic energy secrets. The 
Atomic Energy Act of 1954 creates a special category of information 
known as Restricted Data, which is defined by law to include:* 


* Attorney in private practice, Washington, D.C.; payer og | Editor, Commerce 


Clearing House Atomic Energy Law Reporter; formerly with Office of the General 
Counsel, Atomic Energy Commission. A.B. 1942; J.D. 1948, University of Chicago. 
Member of the bars of Illinois, the District of Columbia and the U.S. Supreme Court. 

1A more comprehensive description of the statutory framework may be found in 
Green, Information Control and Atomic Power Development, 21 Law & CoNTEMP. 
Pros. 91-100 (1956). The reader is cautioned, however, that the description in that 
article of some of the features of the A.E.C.’s regulations is somewhat out of date, since 
the article was based upon the proposed regulations, which varied slightly from the 
regulations as later published. Moreover, the A.E.C. has administered the regulations 
so - to generally diminish, if not actually moot, some of the problems raised in the 
article. 

2 Section 11(r), 68 Srat. 922, 42 U.S.C. $2014(r) (Supp. III, 1956). 
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. all data concerning (1) design, manufacture, or utilization of 
atomic weapons; (2) the production of special nuclear material; or 
(3) the use of special nuclear material in the production of 
energy .... 


All information falling within the above definition—meaning, as a 
practical matter, virtually all atomic energy data—is “Restricted Data” 
by operation of law without any affirmative action on the part of 
the Atomic Energy Commission. The Commission has no power to 
determine that any information is Restricted Data, but only to remove 
information from the restricted category by declassification based 
upon a determination that the information “can be published without 
undue risk to the common defense and security.” * This is the basis 
for the frequently heard statement that Restricted Data is “born clas- 
sified.” Thus, virtually all atomic energy information is restricted 
and subject to the information control provisions of the act unless it 
has been declassified by the A.E.C. 


The A.E.C. is expressly authorized to control the dissemination of 
Restricted Data so as to assure the common defense and security;* it 
has authority to promulgate regulations necessary for the protection 
of Restricted Data.* The cornerstone of the control system is a stat- 
utory requirement that no person be permitted to have access to Re- 
stricted Data until he has been investigated® as to “character, associa- 
tion, and loyalty,” and the A.E.C. has determined on the basis of the 
report of such investigation that permitting him to have access to 
Restricted Data “will not endanger the common defense and secur- 
ity.”* The control scheme is backed by an array of criminal pro- 
visions which purport to establish severe penalties for violation of 
the Restricted Data ground rules.* It is clear, therefore, that under 


3 The definition of “Restricted Data,” supra, excludes data declassified pursuant to 
section 142, 68 Srat. 941, 42 U.S.C. $2162 (Supp. III, 1956). Section 142(b) re- 
quires the A.E.C. to “maintain a continuous review” of Restricted Data in order to 
determine which information may be declassified. Section 142(a) directs the A.E.C, 
to determine from time to time the data within the definition of Restricted Data 
“which can be published without undue risk to the common defense and security, and 
shall thereupon cause such data to be declassified and removed from the category 
of Restricted Data.” 

4Section 141, 68 Strat. 940, 42 U.S.C. $2161 (Supp. ITI, 1956). 

5 Section 161(i), 68 Srat. 949, 42 U.S.C. §2201(i) (Supp. III, 1956). 

© Investigations are usually contonat the Civil Service Commission, but in cer- 
tain situations they are conducted by the Federal Bureau of Investigation. ion. Sortie 145, 
68 Start. 942, 943, 42 USC. $ 2165 5 Hate III, 1956). 

1 Ibid. 


8 Sections 222-27, 68 Stat. 958-59, 42 U.S.C. §§ 2272-77 (Supp. III, 1956). 
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this control structure Restricted Data may circulate only within 
channels, and among appropriately cleared individuals, authorized by 
the A.E.C. to have access. The law establishes a criterion for de- 
termining whether or not an individual meets the security tests for 
clearance, but it does not establish any criteria for establishing who 
is eligible to apply for clearance or to have access to particular 
data after he is cleared. These are, apparently, matters within the 
A.E.C.’s discretion. 


Historically, national defense secrets have been closely held, and 
dissemination has been limited to those individuals employed by the 
Government as civilians or in the military services, or employed by 
private firms engaged in national defense contract work, who re- 
quire access in performance of their work. As a corollary of this, 
secret information was rarely made available by the Government for 
any non-defense purpose, and was never made available for private 
commercial purposes. This philosophy, succinctly described as the 
principle of “need-to-know,” governed the A.E.C.’s own security 
program until enactment of the 1954 Act. This means that until 
1954 the A.E.C. limited dissemination of Restricted Data to appro- 
priately cleared individuals who required access in connection with 
A.E.C. or other national defense programs, and Restricted Data thus 
disseminated could be used only for these purposes. 

When the Atomic Energy Act of 1954 opened the door to private 
development of civilian applications of atomic energy, it was recog- 
nized that these civilian applications were based upon a technology 
which included very substantial areas of Restricted Data. Some of 
this Restricted Data related to the “design, manufacture, or utilization 
of atomic weapons,” but also related at the same time to peaceful 
applications.® Other Restricted Data involved the “production of 
special nuclear material,” which material is, of course, useful for both 
weapons and peaceful purposes and is, in addition, a by-product of 
operation of civilian reactors. And, finally, some of this Restricted 
Data had no direct military significance, but was regarded as Re- 
stricted simply because the statutory definition embraced “all data 
concerning . . . the use of special nuclear material in the production 
of energy.” In any event, there was sufficient data regarded as Re- 
stricted Data which was clearly necessary or important in the con- 


® For example, Restricted Data concerning the critical mass of material in nuclear 
weapons may also be pertinent to hazards evaluation of a civilian power reactor. 
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duct of peaceful atomic energy activities to make it apparent to the 
A.E.C. that private development of civilian applications of atomic 
energy, if it could be carried out at all, would be greatly impeded 
unless this body of classified data were made available for use in 
private activities. 

Although the 1954 Act clearly contemplated that development of 
civilian applications of atomic energy should be accomplished by 
private enterprise to the extent that private enterprise was willing 
and able to proceed at an adequate pace, there was no express pro- 
vision dealing with the problem of access to Restricted Data necessary 
for this purpose. In the absence of any clear statutory instructions, 
the A.E.C. found it necessary to devise a means whereby the Re- 
stricted Data technology could be used by American industry on an 
equitable, non-discriminatory basis for purely private commercial 
purposes. There were two possible solutions to this problem. The 
first was to declassify Restricted Data pertinent to civilian applications 
of atomic energy so that it could be made generally available with- 
out security restrictions. The A.E.C. taking advantage of a lib- 
eralized declassification standard written into the 1954 Act,” has de- 
classified very substantial areas of the technology pertinent to civ- 
ilian applications of atomic energy. It has remained clear, however, 
that despite these strenuous efforts at declassification, the A.E.C. has 
not felt able to declassify enough data to permit industry to proceed 
with its atomic energy efforts on a completely unclassified basis.** 
There remains a substantial area of Restricted Data pertinent to civ- 
ilian uses of atomic energy to which industry must have access if it 
is to make intelligent decisions as to nuclear activities. The alterna- 
tive solution to the problem was to permit industry to have access to 
Restricted Data for private commercial purposes subject to security 
safeguards such as are applicable to access to the data within the 
A.E.C.’s own program. This would mean abandonment of the 


10 Under the 1946 Act Restricted Data could be declassified only when the A.E.C. 
determined it could be published without “adversely affecting the common defense and 
security.” 60 Stat. 766, 42 U.S.C. § 1810(b) (1982). The 1954 Act changed the 
criterion of “adverse effect” to “undue risk” and permitted a greater degree of bal- 
ancing of conflicting considerations. 

11A major declassification effort undertaken in late 1955 and early 1956, in which 
about 30,000 classified documents were ade a resulted in the declassification of 
only about 10,000. 2 CCH Atomic Enercy L. Rep. 96812 (1956). A new declassi- 
fication guide adopted by the United States, the United Kingdom, and Canada in late 
1956 will, according to an A.E.C. press release, tig publication of a “large por- 
tion” of the documents still classified, but it is clear: indicated that many documents 
on peaceful uses of atomic energy will remain aaa ed. Id., at 4 6812. 
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“need-to-know” principle, and replacing it with the concept of 
broad access to Restricted Data for private purposes, but on a con- 
trolled and limited basis. Actually, the A.E.C. has adopted both of 
these approaches: it seeks to declassify as much information as pos- 
sible, and permits access, on a controlled basis, subject to security 
safeguards, to that data which cannot be declassified.’ 

The implications of this are obvious. Quite aside from the red- 
tape and expense which a firm must assume to have access to clas- 
sified data, its ability to obtain, to possess, and to use the data is de- 
pendent upon government authorization. The A.E.C. is able to 
control atomic energy activity, indirectly but effectively, by con- 
trolling access to information essential for this activity. This would 
give rise to a complicated situation if the Government were imposing 
these controls only as proprietor of the information; but the situation 
becomes almost incredibly complex when it is realized that the con- 
trol mechanism may extend to information developed and owned 
entirely by private interests.’* Thus, if a firm has developed certain 
technological processes which constitute Restricted Data, it may be 
prevented from selling its products or services related to these proc- 
esses to willing buyers who cannot obtain the A.E.C.’s authorization 
for access to the data. Indeed, it is not far-fetched to postulate a 
situation in which a firm might be prohibited from using these proc- 
esses itself, or even developing them in the first place, because it 
cannot obtain A.E.C.’s access authorization." 


Ill. THe Prosrem or Access 


Sound business decisions are necessarily dependent upon the avail- 
ability of reliable information and upon appropriate evaluation of 
this information. In the normal business situation, a firm is usually 
able, on the basis of publicly available information incorporated in 
books and periodicals, neatly indexed and cross-referenced, to evalu- 
ate the market for the products it is selling or wishes to sell. It is 
also able to evaluate fairly accurately the state of technology prev- 
alent at any given moment with respect to any contemplated type of 


12 See testimony of A.E.C. Chairman Strauss, Hearings before the Joint Committee 
on Atomic Energy on the Development, Growth and State of the Atomic Energy 
Industry 85th Cong., 1st Sess., 91-97 (1957). 

18 This is because of the breadth of the Restricted Data definition, and the inclusion 
as Restricted Data of “all data” within the definition. 

14 Green, supra note 1, at 105-06, esp. n. 59. 
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activity. It might not be able, of course, to know with absolute 
certainty whether or not developments held as “trade secrets” might 
upset its calculations, but it would generally be able intelligently to 
discount the possibilities of such developments in determining wheth- 
er or not to risk its resources in certain lines of commercial endeavor. 

In the atomic energy industry, the situation is considerably dif- 
ferent. The dimensions of the market and the economics of par- 
ticular activities and processes are determined by technological de- 
velopments which to a large extent have occurred over a period of 
a decade behind the security curtain. Consider, for example, the 
plight of a hypothetical metallurgical company with no atomic en- 
ergy experience, which is interested in supplying metals to the re- 
actor industry. There are many questions which this firm must 
answer before it can prudently commit its resources: What is the 
likely market for reactor metals one, five, ten, and twenty years 
hence? What likelihood is there that development of controlled 
thermonuclear energy may make fission reactors obsolete? What 
particular metals are needed for reactors, and which metals possess 
the most promise? What are the latest and most economic tech- 
niques for processing of these metals? The firm may be able to find 
some material answering these questions in part at least in the pub- 
lished literature, but it cannot have confidence as to the validity of 
the answers found there since it knows that there is a vast body of 
classified data pertinent to these questions. To further complicate 
the firm’s position, it knows that other firms with which it would 
compete have had access to this classified information. It can en- 
ter the industry realistically, therefore, only if it has full access to the 
necessary Restricted Data. 

The gateway to the atomic energy industry is the Access Permit 
Program, established by the A.E.C. as a matter of administrative dis- 
cretion,"* without any specific statutory basis. Under this Program, 
the A.E.C. issues access permits which establish the eligibility of the 
permittees to have access to certain Restricted Data within 27 specific 
subject matter categories which are deemed pertinent to civilian uses 

15 The Access Permit Program was formally established when the A.E.C. promul- 

ted proposed regulations on access to Restricted Data in the spring of 1955. 20 

eD.Rec. 3634 (1955). The regulations were Bog in final form as 10 C.F.R. 


$§ 25.1-25.31 on February 4, 1956, in 21 Fen. 12 (1956). They now appear 
in the 1957 pocket supplement of 10 C.F.R. 
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of atomic energy and not primarily pertinent to military uses.’ 
Within the 27 categories only Confidential and Secret Restricted Data 
will be made available for private uses under the program,”’ and Top 
Secret restricted data is explicitly excluded. 

Access permits are issued in two forms. A Confidential access 
permit authorizes access to all Confidential Restricted Data in all 
the 27 categories,"® but does not authorize access to Secret data. A 
Secret permit. When in doubt, a firm should apply for a Secret 
and also to Secret restricted data in one or more specific categories 
approved by the A.E.C. and specified in the permit.” A Confidential 
permit may suffice for many firms, particularly if they are merely 
canvassing the field for potential business opportunities or if their 
interest in the industry is only tangential. On the other hand, firms 
with a definite, broad interest in the industry, will probably need a 
Secret permit. When in doubt, a firm should apply for a Secret 
permit since such a permit is not appreciably more difficult to obtain, 
and possession of a Secret permit may enable the firm to avoid sub- 
sequent delay and inconvenience if Secret access becomes necessary. 

Any business entity is eligible to receive an access permit unless: 
(1) it is a corporation which is not organized under the laws of the 
United States or a political subdivision thereof; (2) it is an individual 
who is not a citizen of the United States; (3) it is a partnership, no 
one of whose partners is a citizen of the United States; (4) it is an 
unincorporated association, no one of whose principal officers is a 
citizen of the United States; or (5) it is an organization owned, con- 
trolled, or dominated by the government of, or a citizen of, or an 
organization organized under the laws of a Communist-dominated 
country.”* 

A Confidential access permit will be issued to any eligible appli- 
cant who establishes that restricted data within one or more of the 
27 categories “has a potential use or application” in his business, 
trade, or profession.” “Potential use or application” is an extremely 


16 The 27 categories are set out as Appendix A of the Regulations on Access to 
Restricted Data, 10 C.F.R. Part 25 (Supp. 1957). As of March, 1957, 1225 access 
permits had been issued (of which 17 were no longer active). BNA Atomic IN- 
pustry Rep. 3:95 (1957). 

1710 C.F.R. $25.1 (Supp. 1957). 

18 Td., § 95.1. 

19 Jd., §25.22(a). 

20 Jd., § 25.22(b). 

21 Td., § 25.12. 

22 Td.,§ 25.15(a). 
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broad standard and it has been liberally interpreted by the A.E.C. 
Only a very few applications for Confidential access permits have 
been denied by the A.E.C. and in each of these cases the justification 
for denial was quite obvious.* In some of these cases the applicants 
actually had no business as such, but were employed by others. In 
other cases, the applicants indicated in their applications that they 
had no business purpose in requesting access, but only curiosity or 
an interest in becoming educated or better informed. A third basis 
for denial has been the A.E.C.’s recognition that the business pur- 
pose stated in the application would not be furthered by access to 
Restricted Data. The A.E.C.’s position in each of these cases appears 
to have been reasonable and it is difficult to believe that any of the 
eligible applicants who has been refused a Confidential access permit 
has been in any way prejudiced by the denial from the standpoint of 
any business activities. 

The standard for issuance of a Secret access permit is somewhat 
more restrictive in that the permit is limited to data in one or more 
of the 27 categories, and the applicant must demonstrate, by furnish- 
ing “detailed reasons,” that he “has a need” for such data in his 
business, trade, or profession.** The distinction between the standard 
for issuance of Confidential and Secret access permits is, therefore, 
that a showing of “potential use” is necessary for the former and a 
showing of “need” is necessary for the latter.” 

In the early days of the Access Permit Program, the A.E.C. con- 
templated that Secret Restricted Data would be made available “to 
only a few” firms who “really need it” and can show that “they 
have exhausted the confidential information available.” ** This re- 
strictive spirit existed only ephemerally, however, and was quickly 
replaced by the same spirit of generosity and liberal interpretation 
which characterized the granting of Confidential access permits. Ex- 


23 These conclusions and the following examples were derived from analysis of 
the access permit files in the A.E.C.’s Public Document Room. 


2410 C.F.R. $25.15(b) (1) (Supp. 1957). 


25 There is a special standard for issuance of an access permit for one of the 27 
categories, i.e., the category embracing “controlled thermonuclear processes.” A per- 
mit allowing access to Secret data in this category will be issued only if the applicant 
is engaged in a major effort to develop, design, build, or operate a conventional 
reactor “that is planned for construction” (and, therefore, requires access to under- 
stand the potential obsolescent impact of controlled thermonuclear processes) or 
possesses qualifications demonstrating that he is capable of making a “significant con- 
tribution” to research and eas in the controlled thermonuclear field. 10 
C.F.R. $25.15(b) (2) (Supp. 1957). 


26 Green, supra note 1, at 102 n. 50. 
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amination of the access permit files in the A.E.C.’s Public Document 
Room reflects that the A.E.C. will usually accept a general or rather 
vague statement of “need,” where it recognizes the applicant as a 
firm which is really involved in the atomic energy business. On the 
other hand, where the firm is not known as to its experience, ca- 
pabilities, or reputation, the A.E.C. is quite likely to insist upon a 
more specific statement of the “need” for Secret data. There is some 
indication that the A.E.C. may, in any event, require a somewhat 
stronger showing of “need” where the application is for access to 
data in certain of the categories which are regarded as particularly 
sensitive. Thus, in one case, where one of the most prominent 
companies in the atomic energy industry applied for access to Secret 
data bearing on production reactor processes, the application was 
denied on the ground that “a quite specific need” must be shown for 
data of this type.”" 

The record of the A.E.C.’s administration of the Access Permit 
Program to date indicates rather forcefully that the A.E.C. is issuing 
permits liberally rather than restrictively. It is clear that, as a prac- 
tical matter, any applicant with a legitimate business interest will al- 
most certainly be granted a permit unless the application is poorly 
drawn and includes language which on its face precludes the A.E.C. 
from finding that the application meets the standards established by 
its regulations. There is no indication that any applicants who have 
been denied access permits have seriously challenged the A.E.C.’s 
exercise of discretion, and it is not clear how such a denial could be 
contested. The 1954 Act requires that the Commission grant a hear- 
ing at the request of any person whose interest may be affected by a 
licensing proceeding under the act, and it provides also for judicial 
review of any final order entered by the Commission in such a pro- 
ceeding.”* But the A.E.C. has gone to considerable lengths to avoid 
construing access permits as licenses, and its rules of practice gov- 
erning administrative proceedings before the Commission are specif- 
ically inapplicable to consideration of access permit cases.” When 
the rules of practice were promulgated in final form on February 


27 The principal ex easton. 39: the, 25-6's liberality in dispensing Secret access 
permits is in the controlled thermonuclear field. As of Saath os 31, 1956, re A.E.C. 
had issued only 74 access permits embracing this category and ‘had rejected 126 
applications for such permits. TWENTY-FIRST SEMIANNUAL REPORT OF THE ATOMIC 
Enercy Commission 30 ( 30 (1987). 

28 Section 189, 68 Star. 955, 42 U.S.C. § 2239 (Supp. III, 1956). 

2910 C.F.R. § 2.1 (Supp. 1957). 
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4, 1956, the A.E.C.’s announcement indicated that procedures for 
administrative review relating to applicants for and holders of access 
permits would be published “at a later date,” *® but no such rules 
have been issued to date. 

Access permits are issued for a two-year period,™ and are easily 
amended or renewed upon application. They constitute an au- 
thorization for the access permit holder to have access to any Re- 
stricted Data within the scope of the permit, but certain security re- 
quirements must be satisfied before access is actually allowed.* The 
primary security requirement is that all individuals who will have 
access under the permit must obtain appropriate A.E.C. security 
clearance.** Accordingly, before an access permit can be of any 
value to its holder, security clearance must be requested for the in- 
dividuals who will actually work with the Restricted Data. A request 
for clearance is initiated by submission to the A.E.C. of personnel 
security questionnaires executed by each individual for whom clear- 
ance is desired. These questionnaires are lengthy documents requir- 
ing detailed information as to the individual’s antecedents, activities, 
and associations. They must be submitted to the A.E.C. along with 
a fingerprint card and an executed “security acknowledgment” ex- 
pressing the individual’s understanding of the A.E.C.’s security re- 
quirements and penalties for violation thereof, and his agreement to 
abide by these requirements. 

The A.E.C. has two forms of clearance. If the individual will 
have access to Confidential data only, he is processed for an “L” 
clearance. If he requires access to any Secret data, a “Q” clearance 
is involved. The only difference between an “L” and a “Q” clear- 
ance, aside from the scope of access each allows, is that the former is 
usually granted on the basis of a National Agency Check,** while the 
latter requires a full background investigation. The investigation in 
both cases is as to the “character, associations, and loyalty” of the 
individual, and the standard for clearance is identical in both cases: 


802 CCH Atomic Enercy L. Rep. 46606 (1956). 

$110 C.F.R. $25.25(a) (Supp. 1957). 

82 Td., §§ 25.27, 25.25(b). 

83 Jd., § 95.5. 

%4 Td. §$25.21, 95.31 (Supp. 1957). Some of the specific security requirements 
are discussed infra. 

85 A National A Check consists of an examination of the readily available 
records of the F.B.I., the Civil Service Commission, the House Committee on Un- 
American Activities, and other government agencies. 
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a finding by the A.E.C. that permitting the individual to have access 
to restricted data will not endanger the common defense and se- 
curity. Clearance procedures under the Access Permit Program are 
in all these respects, substantially identical to the procedures appli- 
cable to clearance of personnel for employment by the A.E.C. or for 
access to Restricted Data as employees of A.E.C. contractors.** If a 
serious question arises as to eligibility for clearance, the individual is 
entitled to a hearing before a Personnel Security Board, to review 
by the A.E.C.’s Personnel Security Review Board of an adverse rec- 
ommendation by the former board, and to a final clearance determi- 
nation by the A.E.C.’s General Manager. 

A company planning to enter the Access Permit Program will be 
interested in certain vital statistics. An applicant for a permit may 
expect that it will be granted in a week or two if no special problems 
arise, and the A.E.C. staff will helpfully accelerate the process in 
case of emergency. Requests for clearance will ordinarily not be 
considered until after the access permit is granted. An “L” clear- 
ance can usually be granted in three or four weeks if no derogatory 
information is developed in the investigation, while the “Q” clearance 
usually cannot be effected in less than three months. Thus, an ap- 
plicant for an access permit must assume that at least a month will 
elapse before he can actually have Confidential access and at least 
three months before he can have Secret access. Although the A.E.C. 
makes no charge for the access permit itself, it has established charges 
for clearances based upon the average cost of the security investiga- 
tion. Each access permittee is allowed a total of 25 free clearance 
requests. Thereafter a charge of $265 is made for every “Q” clear- 
ance requested and $15 for every “L” clearance requested. 


IV. Tue Dimensions or AcCEss 


Once a firm is equipped with an access permit and cleared per- 
sonnel, it may have access to any Restricted Data within the scope of 
the permit. It is important to understand what this means. 

During the period of the government monopoly over atomic en- 
ergy development, when access to Restricted Data was permitted only 
on a “need-to-know” basis in connection with government work, 
the A.E.C. was as a practical matter the proprietor of all Restricted 


36 These procedures are set forth in 10 C.F.R. §§4.1-4.35 (Supp. 1957). 
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Data in existence, since Restricted Data was developed only by the 
Government or under government contracts. The Access Permit 
Program constitutes, first of all, a mechanism for pumping this data, 
as well as Restricted Data subsequently developed in the national at- 
omic energy program, into the channels of commerce for use by 
private interests. But not all of the Restricted Data extant is within 
the scope of the Access Permit Program and thus available for pri- 
vate access. Top Secret Restricted Data is explicitly excluded from 
the Program,*’ apparently because such information is regarded as 
too sensitive to permit its use for non-defense purposes. In addition, 
certain areas of Confidential and Secret Restricted Data are implicitly 
excluded, since they are not included among or within the 27 cate- _ 
gories of Restricted Data within the Program’s scope. These cate- 
gories are drawn in such a manner as to include all data on civilian 
applications of atomic energy and to exclude all data on military ap- 
plications, except to the extent that some data may be common to 
both types of application. Such common data may or may not be 
within the scope of the 27 categories, depending upon the relative 
military and civilian significance of the data. 

After establishing and defining the 27 categories of Restricted Data 
to be made available to access permittees, the A.E.C. was faced with 
the problem of actually disseminating the information. This prob- 
lem involved, essentially, the publication and sale of Restricted Data 
documents. Obviously, the A.E.C. could not undertake to reproduce 
and distribute all of the millions of Restricted Data documents ac- 
cumulated through the years which are within the 27 categories and 
thus are pertinent to civilian applications of atomic energy. The 
first step, therefore, was to isolate those documents which appeared 
to be of primary current interest and significance to private industry, 
and to determine whether these documents fell within the scope of 
the Program. Documents meeting these tests were then reproduced 
and advertised as available to access permit holders. This process 
has been a continuing one since the Access Permit Program was in- 
stituted, and new documents, including some that are quite old, are 
constantly being “put on the market” in this manner. 

Access permittees are given free subscriptions to two A.E.C. 
“periodicals”, including all back issues, which list the A.E.C, docu- 
ments which are available under the Access Permit Program, giving 


87 Note 1P supra. 
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a brief abstract of the documents and the price for each.** Such do- 
cuments are purchased by mail order from the A.E.C.’s Technical 
Information Service at Oak Ridge. These are the basic documents 
of the Access Permit Program and the primary source of Restricted 
Data for use in private business activities. 

Returning to our hypothetical metallurgical company which seeks 
a profitable future in supplying metals to the reactor industry let us 
assume that this company has just run the access permit hurdles and 
is fully equipped with an access permit, “Q”-clearances for all of its 
technical and management personnel, and an approved facility. It 
has eagerly scanned the Restricted Data bibliographies and price lists 
sent it by A.E.C., has ordered all documents which appeared to be 
pertinent to its objective, and has studied these documents carefully. 

The company knows that the Restricted Data available to it under 
the access permit probably is neither every word nor the last word 
on reactor metals. It knows that the A.E.C.’s vaults probably hold 
many other useful documents on this topic which have not been dis- 
seminated under the Access Permit Program because they were not 
regarded as sufficiently significant to warrant priority dissemination 
ahead of other documents. The company may be able to find an 
A.E.C. official who is willing to cooperate and who can identify 
some or all of these undisseminated documents.*® Once identified, 
the documents will probably be made available to the company in 
photostatic form if they fall within one of the 27 categories. It 
should be noted that this technique for achieving access may work 
inequitably among similarly situated firms depending upon their luck 
in finding cooperative and knowledgeable A.E.C. personnel. 

A more difficult problem is presented if the company identifies an 
undisseminated document which it needs, but which the A.E.C. says 
falls outside any of the 27 categories because it is of primarily mili- 
tary significance. In this case, even though the document may con- 
tain data of direct pertinence to the company’s contemplated activi- 
ties, it will not be made available. The company, however, knows 
that the document in question, and the data reflected therein, were 


88 One of these periodicals, itself classified Confidential, is Civilian Applications 
of Atomic Energy which is issued monthly and contains a list of all Confidential 
documents available. The other is Abstracts of Classified Reports, itself classified 
Secret, issued twice monthly, which lists all Secret documents available. From time 
to time “consolidated listings” are published. 

89 A recently instituted A.E.C. “literature search” service may be of significant 
help to access permittees in resolving difficulties of this type. 
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prepared and developed by a private industrial concern under an 
A.E.C. contract, and that many other companies working under 
A.E.C. contract, including some of its potential competitors in the 
reactor metal business have also had access. The company must 
recognize, therefore, that its knowledge of the applicable technology 
is less perfect than that of its potential competitors, that its own 
data on the technology may be obsolete, and that these handicaps are 
enforced by the A.E.C.’s information control system. 

There is an alternative route which the company may follow. In- 
stead of seeking to acquire undisseminated Restricted Data documents 
and information from the A.E.C., it may attempt to acquire these 
from private sources. ‘These may be industrial firms or consulting 
organizations which have had extensive experience with the tech- 
nology of reactor metals within the A.E.C. program, and have had 
full access to the information not readily available under the Access 
Permit Program. The company may be able to buy some of this 
classified “know-how” (which is within the scope of the Access 
Permit Program but not included in disseminated documents) from 
these firms on the open market. This is possible because the Access 
Permit Program contemplates that A.E.C. contractors, licensees, and 
access permittees may communicate Restricted Data within the scope 
of the Program to appropriately cleared personnel of other Access 
Permittees.*° This does not, of course, solve the company’s problem 
of obtaining access to Restricted Data outside the scope of the Pro- 
gram, but it is not unlikely that the other firm might be able to 
communicate to the company what it wants to know in unclassified 
form. And, as a last resort, a really determined firm can always hire 
an employee who has had experience with the technology in question 
while working elsewhere, and it will not be too difficult for this em- 
ployee legally to put his classified “know-how” to work for his new 
employer. 

The above discussion indicates that a new entrant into the atomic 
energy industry as an access permittee may encounter serious prob- 
lems, quite aside from the normal handicap in entering a field in 
which it will face well-established, experienced competitors. The 
problems encountered will involve legal obstacles to access to tech- 
nical information which are imposed and enforced in the name of 
national security. It is more than a theoretical possibility that an 


4010 CFR. $95.31 (Supp. 1957). ; 






562 THE GEORGE WASHINGTON LAW REVIEW 


access permittee may invest substantial sums of money in the ex- 
pectation of engaging in certain activities, only to find at a late date 
that inability to obtain access to or to use certain Restricted Data im- 
poses an apparently insurmountable competitive disadvantage, but 
such a situation will certainly be the rare exception, rather than the 
rule. In most such cases, aggressive and intelligent management will 
be able to chart a course which will overcome the impediments and 
enable fully adequate access to necessary information. 


V. Tue REsponsmBiLities oF ACCESS 


A firm which applies for and receives an access permit assumes a 
substantial responsibility by undertaking to comply with “all ap- 
plicable provisions of the Atomic Energy Act of 1954 and with 
Part 95 of the regulations.” ** This undertaking propels the firm 
and its employees into the vortex of the A.E.C.’s security system. 

One of the first decisions an access permittee must make is whether 
the firm wishes to use Restricted Data on the premises. The alterna- 
tive is to use the Restricted Data elsewhere, e.g. in an A.E.C. classified 
library, and to store all data to which access is had in the memories 
of its personnel. If the firm has an ambitious program, it will un- 
doubtedly require physical possession of Restricted Data on its prem- 
ises. Before an access permittee may actually have physical posses- 
sion of Restricted Data material, there must be established a “security 
facility” which is approved by the A.E.C. on the basis of a written 
statement by the permittee of “his procedures for the safeguarding 
of Restricted Data and for the security education of his employees,” 
and an inspection of the premises.‘? For premises to be approved as 
a security facility, it is necessary that the permittee demonstrate that 
Restricted Data will be adequately safeguarded and protected against 
unauthorized access both when in use and when in storage and that 
it will be transmitted to other permittees only in accordance with 
A.E.C. requirements. Approval of a security facility may require 
special types of vaults or safes, alarm systems, or employment of 
guards or watchmen.** It does involve considerable paper-work and 
red-tape. All in all, this may involve substantial expense to the per- 
mittee and some inefficiency on his operations. 


41 [d., § 25.23(c) (1). 
42 Id.,§ 95.5. 


~ 48 See Suggestions for Security Plans of Access Permit Holders prepared by the 
A.E.C.’s Division of Security, 1 CCH Atomic Enercy L. Rep. 4 3673 (1957). 
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The access permittee may freely disseminate Confidential Restricted 
Data among all of its own employees who are cleared,** but at the 
same time it must take steps to assure that no uncleared employees 
or outsiders have access. Secret Restricted Data is subject to some- 
what more restrictive dissemination, since the permittee may not al- 
low any of his employees to have access to such data unless it is de- 
termined that the employee “needs access . . . in the performance of 
his duties.” *° 

The access permittee may not, however, communicate Restricted 
Data outside of his own organization, except to another entity which 
is authorized to have access, i.e., the A.E.C., an A.E.C. contractor, or 
another access permittee, and within that entity to a cleared in- 
dividual.**- In addition, where it is planned to communicate Secret 
restricted data to another permittee, the communicator must satisfy 
himself not only that the communicant has an access permit, but also 
that the permit embraces Secret Restricted Data in the particular cate- 
gory involved.*? A further requirement, before Restricted Data docu- 
ments or material may be transmitted, is that the transmitter satisfy 
himself that the recipient has an A.E.C.-approved security facility.* 
Under the A.E.C.’s regulations, the transmitter may rely upon the 
written certification of the recipient that he possesses such facilities, 
but questions as to the scope of an access permit and the clearance 
status of individuals should, for the communicator’s protection, be 
addressed to A.E.C.® 


An active access permittee will not use Restricted Data documents 
acquired exclusively from external sources. He will undoubtedly 
copy, abstract and extrapolate information from the Restricted Data 
documents obtained from the A.E.C. or from other permittees, and 
reflect this information in his own internally prepared documents. 
The permittee is responsible for determining whether or not such 
new documents are Restricted Data, and if so their classification. 


4410 C.F.R. $95.31 (Supp. 1957). 

45 Jd., §95.31(b). But the permittee makes this determination himself on the 
basis of his own business judgment. 

46 Ibid ; id., § 95.33(a) (1). 

47 Ibid. 

48 Jd., §95.33(a)(2). The transmitter may rely upon a written certification by 
the recipient as to the adequacy of the latter’s security facility. Ibid. 

49 The A.E.C. maintains records as to the clearance status of individuals and the 


ve é access permits and will promptly answer inquiries as to these. Id., 
.31(c). 









564 THE GEORGE WASHINGTON LAW REVIEW 


These determinations are made in accordance with classification 
guides furnished by the A.E.C. If it is concluded that such a docu- 
ment is classified, the appropriate classification stamp must be affixed 
and the document is thereafter subject to all security requirements 
to the same extent as Restricted Data documents acquired directly by 
a permittee directly from the A.E.C. Similar rules apply with re- 
spect to any original ideas developed by a permittee when these ideas 
involve data falling within the statutory Restricted Data concept. 
The fact that the idea was born independently of any national de- 
fense consideration or governmental effort does not relieve the idea 
from the Restricted Data onus. 

The above description of the mechanics of A.E.C. security repre- 
sent only the broad outlines of the present system. The regulations 
include additional minutiae with which access permittees must scru- 
pulously comply. Violation of the security regulations could result 
in revocation or suspension of the access permit,®* and “willful” vi- 
olation is a criminal offense which, upon conviction, carries a maxi- 
mum fine of $5000 and/or two years imprisonment."? The Atomic 
Energy Act provides other criminal penalties for communication of 
Restricted Data to unauthorized persons, but their efficacy in enforc- 
ing the control system is open to serious question.™ 

The businessman should realize, therefore, that, although an access 
permit is quite desirable, if not essential, to the conduct of profit- 
seeking ventures in the atomic energy industry, it is, at the same 
time, somewhat burdensome. Not only does the permittee incur 
considerable expense for the “upkeep” of the permit, but also he is 
required, under threat of severe criminal penalties, to comply with 
a set of complicated, often foolish-seeming, security restrictions. 


VI. Tue Economics or AcCCEss 


In the past, most businessmen having to take measures to comply 
with security standards have followed government rules and sugges- 
tions with little question.* This posture of subservience can be at- 


50 [d., § 95.32(a). 

51 Jd., § 25.29. 

52 68 Strat. 958, 42 U.S.C. § 2273 (Supp. III, 1956). 
58 Green, supra, note 1, at 93-94. 


54 An example is the fact that eight applicants for access permits embracing Re- 
stricted Data on controlled thermonuclear processes have withdrawn their applica- 
tions because they “did not at this time meet the special criteria.” Note 27 supra, at 30. 
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tributed to a number of factors. First, most businessmen have en- 
countered the security mechanism primarily in connection with work 
under national defense contracts, and in this context they are obliged 
to comply with all security requirements imposed by the Govern- 
ment. Any complaints about the inefficiencies and costs are stifled 
because the customer, the Government, is willing to pay for them 
in the interest of security. A second factor has been the complexity 
of security requirements. Many businessmen regard the security 
mechanism as incomprehensible and irrational, and they have been 
willing to rely upon the interpretations and rulings of the security 
professionals. And, finally, the acquiescence of industry to security 
standards is also probably attributable to the concern that any dis- 
respect towards or challenge of security requirements could be in- 
terpreted as reflecting on patriotism. 


The Access Permit Program places the security mechanism in a 
completely different environment than that prevalent under defense 
contracts. In this environment, businessmen cannot afford the ex- 
travagance of blind subservience to security fiats. An imaginative and 
questioning approach to security procedures can shave important 
dollars from the costs of doing atomic energy business. An aggres- 
sive approach to obtaining access to desired information can open 
otherwise closed doors to profitable lines of endeavor or to other 
economic advantage. There is moreover, in the A.E.C.’s information 
control structure, ample latitude for this type of imaginative and ag- 
gressive activity within the framework of the security regulations 
themselves, as well as within the bounds of a citizen’s moral respon- 
sibilities for the national security. To put this another way, the 
tangible and intangible costs of security will be needlessly high for 
the company which lacks the courage and imagination to wring out 
of the A.E.C.’s security mechanism whatever “water” can be found. 
Conversely, an intelligent and aggressive approach to security can 
achieve important efficiencies and economies which may be trans- 
lated into competitive advantage. 


It is important that the businessman recognize that the Access Per- 
mit Program is predicated upon two diametrically opposed principles. 
The. first principle, based upon the inherent requirements of a com- 
petitive private enterprise system in a democratic society, is that 
there should be maximum dissemination of Restricted Data on an 
equitable basis to the entire public which finds the data useful. The 
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conflicting principle is that Restricted Data thus disseminated must be 
kept within carefully controlled channels so that access may be had 
only by a select group as determined by the A.E.C. It is fairly 
obvious, as a matter of logic and practical politics, that the second 
principle must invariably yield to the first when the two seriously 
conflict in a specific situation. This is because once Restricted Data 
are disseminated, no A.E.C. regulation or order can undo the effects 
of this dissemination. Once Restricted Data are made available for 
private-profit applications, the firm to which dissemination is made 
acquires a vested interest in the classified technology applicable to its 
own business, and its competitors acquire an interest in being given 
equal opportunities. Thus dissemination sets in motion a “chain re- 
action” of its own, and it becomes practically, politically, and prob- 
ably legally impossible for the A.E.C. to deny or to interfere with 
access on the part of any link in this chain which is really serious 
about obtaining access. 

This means, quite aside from the A.E.C.’s liberal and expansive ad- 
ministration of the Access Permit Program, that the A.E.C. probably 
lacks the power, if not the legal authority, to block a firm’s access to 
Restricted Data if the firm is really determined to get the information. 
And once the firm obtains the information, either from within the 
Access Permit Program or by legal means from other sources, the 
A.E.C. has little choice but to recognize and accept the fact. 

From the firm’s standpoint, therefore, the principal problem is to 
acquire sufficient knowledge of the substance and limits of atomic 
energy information control and the art of maneuvering effectively 
within the framework of the control structure. 

It is also important that the businessman understand his respon- 
sibilities for the protection of Restricted Data available to him under 
the Access Permit Program. From adequate understanding will come 
recognition that the A.E.C.’s regulations are essentially minimum 
standards which provide wide latitude for adoption of the firm’s own 
security procedures.® The businessman should resist the imposition 
of excessive security controls, such as are likely to be recommended 
by those who have learned the security game in the cautious and 


535 As the A.E.C.’s former Deputy Director of the Division of Security put it, the 
A.E.C. contemplates that Restricted Data can be adequately protected by access per- 
mittees by methods which more closely fall within established company procedures 
which have been adapted for classified work for other government agencies or for 
protecting company property and industrial secrets. Address of C. A. Rolander, 
Oct. 15, 1955, 1 C Atomic Enercy L. Rep. 4 3675 (1955). 
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conservative atmosphere of traditional government security pro- 
grams. The A.E.C.’s security regulations permit a number of ap- 
proaches to problems of Restricted Data by access permittees, and the 
various approaches each involve varying degrees of economy, effi- 
ciency, and security. The optimum procedures for any particular 
firm are largely a function of the firm’s own situation, and each ac- 
cess permittee should attempt to determine and adopt those pro- 
cedures which will be optimum for it, since in this way very sub- 
stantial cost savings may be achieved. 

Such an approach can greatly minimize some of the inherent prob- 
lems which a firm encounters in the atomic energy information con- 
trol structure. In some cases, a firm may even find a way, through 
superior adaptability to security requirements, to gain some competi- 
tive advantages. At the very least, however, the information control 
system is uneconomic and unnatural, and no businessman can feel 
completely comfortable within its confines. Perhaps the most en- 
couraging thing which can be said about this problem to the busi- 
nessman entering the atomic energy industry is that there are some 
hopeful signs that large-scale declassification of Restricted Data will, 
even if it does not end the Access Permit Program, reduce the scope 


and intensity of security’s impact on the civilian atomic energy in- 


dustry. 





EDITORIAL NOTES 


THE CELLOPHANE CASE AS APPLIED IN RECENT 
ANTITRUST DECISIONS 


David Robbins* 


I. INTRODUCTION 


In United States v. du Pont de Nemours & Co.,) decided in June of 
last year, the Supreme Court refined the rule for defining a relevant com- 
petitive market area. Less than nine months later, the rule had been 
raised in at least eight antitrust suits,? involving the Clayton Act® and 
sections 1 and 2 of the Sherman Act.* This note will briefly sketch the 
pre-Cellophane principles for determining relevant market, discuss the 
factors the Supreme Court considered and should have considered in de- 


* Recent Cases Editor, The George Washington Law Review; Patent Advisor, 
Naval Research Laboratory. B.E.E. 1950, College of the City of New York; pros- 
pective J.D. 1957, The George Washington University. 

1351 U.S. 377 (1956). The instant decision, hereinafter called the Cellophane case, 
is discussed in Turner, Antitrust Policy and the Cellophane Case, 70 Harv. L.Rev. 281 
(1956) ; Marcus, Antitrust Bugbears: Substitute Products—Oligopoly, 105 U.Pa.L. 
Rev. 185 (1956); Stocking, Economic Tests of Monopoly and the Concept of the 
Relevant Market (paper read before the Antitrust Section of the Illinois Bar Asso- 
ciation on Nov. 29, 1956, to be published in an early number of the Antitrust Bulle- 
tin); Gesell, Legal Problems Involved in Proving Relevant Markets (paper read 
before the Antitrust Section of the Illinois Bar Association on Nov. 29, 1956, to be 
published in an early number of the Antitrust Bulletin) ; 25 ForpHam L.Rev. 516 
(1956) ; 3 Wayne L.Rev. 43 (1956) ; 25 U.Crn.L.Rev. 500 (1956) ; 8 Mercer L.REv. 
211 (1956). The decision below, United States v. E. I. du Pont de Nemours & Co., 
118 F.Supp. 41 (D.Del. 1953), is discussed in Stocking & Mueller, The Cellophane 
Case and the New Competition, 45 Am.Econ.Rev. 29 (1955); Stocking, The Rule 
of Reason, Workable Competition and Monopoly, 64 Yate L.J. 1107 (1955) ; Dirlam 
& Stelzer, The Cellophane Labyrinth, 1 Antitrust Butt. 633 (1956); Stocking, On 
Concept of Workable Competition As an Antitrust Guide, Competition As an Anti- 
trust, 2 ANTITRUST BULL. 3 (1956); and Epwarps, Bic BusINEss AND THE POoLicy 
OF COMPETITION 96 (1956). 

2 Under Section 7 of the Clayton Act: In the Matter of Farm Journal, Inc., F.T.C. 
Dkt. 6388 (July 17, 1956); In the Matter of Brillo Manufacturing Co., F.T.C. Dkt. 
6557 (complaint filed May 22, 1956); United States v. Continental Can Co., Civ. 
114-177  (S.D.N.Y. 1956); United States v. Continental Can Co., Civ. 112-387 
(S.D.N.Y. 1956); United States v. Owen-Illinois Glass Co., Civ. 7686 (N.D.Ohio 
1956). Under Section 1 of the Sherman Act: United States v. Northern Pacific Ry. 
Co., CCH Trave Rec. Rep. (1956 Trade Cas.) 468,401 (W.D.Wash. June 23, 1956). 
Under Section 2 of the Sherman Act: Syracuse Broadcasting Corp. v. Newhouse, 
CCH Trave Rec. Rep. (1956 Trade Cas.) 468,468 (2d Cir. Aug. 31, 1956); United 
States v. Ohio Crankshaft Co. CCH Trape Rec. Rep. (1956 Trade Cas.) q 68,405 
(N.D.Ohio, June 21, 1956); Kansas City Star Company v. United States, 240 F.2d 
643 (8th Cir. 1957). 

8 38 Srat. 731 (1914), 15 U.S.C. $18 (1952). 

426 Srat. 209 (1890), 15 U.S.C. $§1 and 2 (1952). 
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vising the Cellophane rule, and indicate some significant effects the rule 
may have on future antitrust decisions that involve the definition of the 
market. 

The scope of the relevant market is defined both in terms of trade in 
products and in terms of geographical areas® within which the trade may 
be limited. When the market is to be defined in terms of products, sev- 
eral important questions are raised as to whether the market shall be 
drawn narrowly to include products that are identical with those sold by 
the defendant, or broadly to include close substitutes. If the latter are to be 
included, what test is to be used in determining how close the substitutes 
must be? 

A significant example of how the fundamental issues in a section 2 
case may turn on the answer to these questions is presented by the 
Cellophane case. The United States charged du Pont with violation of 
section 2 of the Sherman Act, contending that the relevant market in 
which the defendant’s product was sold was restricted to cellophane and 
that, in producing almost 75% of the cellophane sold in the United 
States, the defendant had monopoly power over the market. In reply, 
du Pont argued that the competitive market included numerous types of 
flexible packaging materials and since there was intense price and quality 
competition between cellophane and other wrapping materials, it lacked 
monopoly power over the market in which cellophane was sold.* 

Thus, the central issues in the case were first, the scope of the relevant 
product market, and second, the degree of power that du Pont exercised 
over the market. That the second issue was determined in part by how 
broadly or narrowly the market was defined is apparent from the state- 
ment of Mr. Justice Reed, who, speaking for the majority, said:7 


If cellophane is the “market” that du Pont is found to dominate, 
it may be assumed it does have monopoly power over that “mar- 
ket.” Monopoly power is the power to control prices or exclude 


5 For examples of problems of geographic market definition, see Indiana Farmer’s 
Guide Publishing Co. v. Prairie Farmer Publishing Co., 293 U.S. 268, 279 Cae: 
United States v. Addyston Pipe & Steel Co., 85 Fed. 2, 291, 292 (6th Cir. 1898 
United States v. Columbia Steel Co., 334 U.S. 495, 508-518 (1948). 

€ Brief for Appellee, pp. 11, 12. In a recent paper, Gesell, attorney for du Pont, 
said: “The defense was not concerned with defining the outermost limits of the 
market but sought only to negative the existence of prohibited monopoly power. 
By concentrating on this narrower issue . . conceptual problems about how to de- 
fine the market with precision became irrelevant. It conte unimportant to de- 
termine whether the market should be said to include rigid cartons, some tin cans, 
heavier weights of paper and the like, all of which were used to some extent for 
the same purposes as cellophane. Se Soaees one Seer Oe moe 
were products which exerted sufficient economic pressure wide enough areas 
to prevent, and which did in fact prevent, du Pont from obtaining the economic 
power it was asserted to possess.” Gesell, Legal Problems Involved in Proving 
Relevant Markets, note 1 supra. 


7351 U.S. at M1, 392. 
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competition. It seems apparent that du Pont’s power to set the 
price of cellophane has only been limited by other flexible ma- 
terials. Moreover, it may be practically impossible for any one to 
commence manufacturing cellophane without full access to du 
Pont’s technique. However, du Pont has no power to prevent 
competition from other wrapping materials. 


The Court comparing the price, use, and qualities of cellophane with 
other products, concluded that the market was “composed of products 
that have reasonable interchangeability for the purpose for which they 
are produced” ® and, therefore, embraced all flexible packaging materials. 


II. Market DEFINITION BerorE THE CELLOPHANE CASE 


A. Comparison of Product Analysis in the Cellophane Case and Prior 
Decisions. 


Prior to the Cellophane case, the bulk of decisions under section 2 of 
the Sherman Act were concerned primarily with attempts, combinations 
and conspiracies to monopolize. In these decisions, as in the Cellophane 
case, where the charge was realized monopolization, the courts have con- 


sidered uses, qualities and prices of each product in order to determine 
the particular products to be included in the relevant market. Although 
in prior decisions each of these factors was given a narrow interpreta- 
tion so that a slight differentiation would exclude a product from the 
market, in the Cellophane case products having a wide range of uses, 
qualities and prices were included in the same market. 


Uses. In prior decisions, if the products had identical end uses, they 
were classified in the same market. Thus, in Times-Picayune,® adver- 
tising in the morning paper and advertising in the evening paper were 
included in the same relevant market, since “advertisers viewed the news- 
paper readers, morning or evening, as . . . fungible customer potential.” © 
However, if not all the end uses of two or more products were identical, 
the products were frequently classified in different markets. Hence, the 
hydraulic pump was separated from the market for the rod type pump 
and the electric pump, for while both types of pumps could be used for 


8 351 U.S. at 404. Cf. Report of the Attorney General’s National Committee to 
Study the Antitrust Laws 322 (1955), wherein it is suggested that “one should in- 
clude in a market all firms whose products are in fact good and directly available 
substitutes for one another in sales to some significant group of buyers and exclude 
all others. Where the products of different industries compete directly as alter- 
natives for the same use, the market for that class of products should include the 
rival goods supplied by different industries.” 

® Times-Picayune Publishing Co. v. United States, 345 U.S. 594 (1953). 

10 Jd. at 613. 
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shallow wells, the court found that the hydraulic pump was particularly 
adapted for deep wells." 


Quatities. Products with identical qualities have been included in the 
same market. For example, ordinary gasoline was classified in the same 
market with cracked gasoline, since the two had indistinguishable quali- 
ties. However, products have been classified into separate markets if 
their qualities differed sufficiently to form a basis for consumer prefer- 
ence. Thus, women’s dresses of each “original” design were considered 
to be in their own market:!% 


The reason is as follows. Although all dresses made after one 
design are fungibles, the different designs themselves are not fun- 
gibles. Each has its own attraction for buyers; each is unique, 
however trifling the basis for preferring it may be. 


Similarly, men’s dress shoes manufactured for city trade were not con- 
sidered to be in the same market with men’s dress shoes manufactured 
for trade in small communities,* and “sea green” slate was not included 
in the same market with slate of other colors and qualities. 


Prices. Although products have the same end uses, they have been 
separated into different markets if they differ in cost per unit to the 
purchaser. For example, either pearl starch or “brewer's grits” could be 
used by millers to make maltose. Since a given quantity of “brewer’s 
grits” yielded only 7/9 as much maltose as did pearl starch, the latter 
had a smaller cost per unit of maltose than the former; and accordingly, 
pearl starch was not included in the same market with “brewer's grits.” 1® 


A careful analysis of the preceding cases would seem to indicate that, 
although interchangeable for the same end uses, products were included 
in the relevant market only when the differences in price, qualities, or 
use were slight.!7 


In the Cellophane case the trial court compared the use, qualities and 
price of cellophane with other packaging materials such as aluminum 


11 Kobe v. Demsey Pump Co., 198 F.2d 416, 423 (10th Cir. 1952), cert. denied 
344 U.S. 827. 


12 Standard Oil Company (Indiana) v. United States, 283 U.S. 163, 176 (1931). 

13 Fashion Originators Guild v. F.T.C., 114 F.2d 80, 85 (2d Cir. 1940). 

14 International Shoe Co. v. F.T.C., 280 U.S. 291, 295 (1930). 

15 Q’Halioran v. American Sea Green Slate Co., 207 Fed. 187 (N.D.N.Y. 1913), 
revd on other grounds 229 Fed. 77 (2d Cir. 1915). 

16 United States v. Corn Products Refining Co. 234 Fed. 964, 975 (S.D.N.Y. 
ae) analyzed at note 52 infra. 

ee 84 Cotum.L.Rev. 580 (1954); 53 Micu.L.R. 69 (1954); and Kaysen, 

Market Definition in Antitrust Law Proceedings, Current Business Stupies 18 

ar. 1954). 
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foil, Cry-O-Rap, sulphite paper and glassine. The comparison revealed 
that these wrapping materials differ in one or more respects from cello- 
phane, and from each other, in such qualities as heat sealability, print- 
ability, transparency, and tear and bursting strength. Saran, for example, 
differed from cellophane in five and sulphite paper in eight of the eleven 
enumerated qualities.'* 

Not only in qualities but also in price was there a wide disparity be- 
tween the various flexible packaging materials. Average 1949 wholesale 
prices (in cents per square inch) were 0.7 for sulfite paper, 6.1 for 
Saran, and 2.3 for moistureproof cellophane.’® Thus, the price for sul- 
fite paper was approximately one-third that of cellophane, while at the 
other end of the scale, the price of Saran was more than two and one 
half times that of cellophane.?° 


These facts would seem to indicate that cellophane was not the “self- 
same” product as other wrapping materials, and that differences in price 
and qualities made cellophane a distinctive product. Since the courts in 
the cases cited above have included in the same market only products 
that were fungible and selling at the same price, it could be argued that 
cellophane should have been excluded from the flexible packaging ma- 
terials market; or, alternatively, that while the market may not have been 


18 United States v. du Pont de Nemours & Co., 118 F.Supp. 41, 64 (D.Del. 1953). 
The table on page 64 of this case reads in part as follows: 


SARAN CELLOPHANE SULFITE 
(Moisture-proof) PAPER 


Heat Sealability Yes Yes (if coated) No 
Printability Yes Yes Yes 
Tear Strength Hieh Low High 
Bursting Strength High High Medium 
Clarity Highly Highly Opaque 
Transparent Transparent 

Water Absorption Low High High 
in 24 hrs. Immersion 
Moisture Very Low- Very 
Permeability Low Medium High 
Permeability Very Very High 
to Gases Low Low 
Dimens. Change None Large Moderate 
With Humid Diff. 
Resistance to Excellent Excellent None 
Grease & Oils 
Wrapping Machine Poor O.K. O.K. 
Running Qualities 

19 Jd. at 83. 

20 [bid. 
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restricted to cellophane, it did not embrace all flexible packaging ma- 
terials; the boundaries of the market might have been drawn, for ex- 
ample, to include only wrapping materials having a certain degree of 
transparency. 

The latter argument, however, was not urged by the Government, and 
the former argument was not persuasive to the Court. Said the Court:** 


Where there are market alternatives that buyers may readily use 
for their purposes, illegal monopoly does not exist merely because 
the product said to be monopolized differs from others. If it were 
not so, only physically identical products would be part of the 


market .... What is called for is an appraisal of the “cross- 
elasticity” of demand in the trade.... In [defining] . . . the rel- 
evant market . . . no more definite rule can be declared than that 


commodities reasonably interchangeable by consumers for the same 


purposes make up that “part of the trade or commerce,” monop- 
olization of which may be illegal. 


In determining the products that are “reasonably interchangeable,” uses, 
qualities and prices are the factors to be considered. 


Applying these criteria, the Court first considered the end uses of 
cellophane and the related wrapping materials. The major portion 
(80%) of the cellophane made by du Pont was sold for packaging in the 
food industry, and of this quantity, 80% was sold for packaging baked 
goods, meat, candy, frozen foods and similar products. The related 
packaging materials each had end uses that were the same as or similar 
to those of cellophane; consequently, they shared the packaging ma- 
terials market with du Pont. For example, cellophane furnished less 
than 7% of the wrapping for bakery products, 25% for candy and 34% 
for frozen foods.2* The majority of the Court apparently agreed with 
the trial court’s finding that cellophane and other flexible packaging ma- 
terials were “‘sold at [the] same time to [the] same customers for [the] 
same purpose[s].” 

Since there was a considerable degree of interchangeability between 
cellophane and other wrapping materials,?> manufacturers of packageable 
products had a wide range of materials from which to choose.** In 
making their choice, they were controlled by purchase price, cost of ap- 


21 351 U.S. at 394. 


ion —_— States v. E.I. du Pont de Nemours & Co. 118 F.Supp. 41, 111 (D.Del. 


23 Id. at 113. 
24 Td. at 194. 
25 See 351 U.S. at 399. 
26 Note 22 supra, at 88. 
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plication and the functional qualities of each material.?7 While cello- 
phane was at a price disadvantage, it competed with other materials in 
the combined unit of price, cost of use, and desirable qualities, and, as 
a result of these competitive factors, the trial court found that “shifts of 
business between du Pont cellophane and other flexible packaging ma- 
terials [had] been frequent, continuing and contested.” 7° This indicated 
to the majority that there was a “high” cross-elasticity of demand be- 
tween cellophane and other wrapping materials. 

The Court concluded that since wrapping materials were close sub- 
stitutes for the same end uses, as indicated by a “high” cross-elasticity 
of demand, and since the materials were in active price and quality com- 
petition for the same end uses, the relevant market included all flexible 
packaging materials.”® 


B. The Cellophane Case Distinguished from Prior Decisions. 


In a footnote, the majority distinguished the Cellophane case from 
prior decisions by indicating that the earlier cases were concerned with 
combinations, conspiracies or attempts to monopolize in violation of 
section 2,3° whereas the Cellophane case was concerned with realized 
monopolization. In prior decisions, the scope of the product market was 
not in issue; in Cellophane the scope of the market was, in fact, the 
critical issue. 

The distinction can be appreciated by an example. Consider a manu- 
facturer who sells widgets which are in active price and quality com- 
petition with substitutes for widgets. Two plaintiffs bring separate suits 
against him under section 2 of the Sherman Act. The first plaintiff al- 
leges that defendant possesses monopoly power over the market in which 
widgets are sold. This action involves the question of accomplished 
monopolization which the court will resolve by defining the scope of 
the relevant market and determining whether there is sufficient competi- 


27 Ibid. 

28 Td. at 91. 

2® Studying the testimony and exhibits presented at the trial, Stocking and Mueller 
concluded that “the [trial] court to the contrary notwithstanding, the market in which 
cellophane meets the ‘competition’ of other wrappers is narrower than the market 
for all flexible packaging materials. Cellophane dominates the market for cigarette 
overwraps, it does not compete with kraft paper for general wrapping, and in its 
more specialized markets the non-viscose films do not compete with cellophane except 
in fringe uses.” Stocking and Mueller, The Cellophane Case and the New Competition, 
45 Am.Econ.ReEv. 29, 52 (1955). 

30 In American Tobacco Co. v. United States, 328 U.S. 781, 785 (1946), the Supreme 
Court approved the trial court’s definition of an “attempt to monopolize.” The ap- 
proved instruction there read in part as follows: “The phrase ‘attempt to monopolize’ 
means the employment of methods, means and practices which would, if successful, 
accomplish monopolization, and, which, though falling short, nevertheless approach 
so close as to create a dangerous probability of it... .” See Swift and Company 
v. United States, 196 U.S. 375, 396 (1905). 
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tion in the market to prevent the defendant from excluding competitors 
or controlling the price of his product. 

The second plaintiff, however, alleges that defendant has conspired or 
attempted to monopolize the production and sale of widgets. In this 
case, the court will consider whether there is a “dangerous probability” 
that the defendant will obtain monopoly power over the widget-segment 
of the market, and the scope of the entire market is not in issue. Here it 
might be argued that the scope of the market should be in issue, for it is 
necessary to prove that if the defendant was successful, he could control 
the price and exclude competitors from the market in which his product 
is sold. Unless this is shown, the defendant is being charged with an 
act which, if performed, would not be illegal. 

This argument, however, overlooks the substratum of public policy 
on which the antitrust laws are founded:** 














The kind of conduct that typically establishes the requisite “spe- 
cific intent” in attempt and conspiracy cases is clearly conduct that 
has no social or economic justification. . . . If defendants are at- 
tempting to drive someone out of the market by foul means rather 
than fair, there is ample warrant for not resorting to any refined 
analysis as to whether the intent is to drive everyone out or wheth- 
er, having taken over all of the production of a particular commod- 
ity, the defendants would still face effective competition for sub- 
stitutes. 
















In summary, the Court’s distinction in Cellophane between charges 
of realized monopolization and charges of attempts, combinations or 
conspiracies to monopolize would seem to indicate that insofar as sec- 
tion 2 of the Sherman Act is concerned the rule in the Cellophane case 
is to be limited to litigation involving accomplished monopolization. 


III. Facrors To BE CoNSIDERED IN APPLYING THE CELLOPHANE RULE 





In applying the Cellophane rule, the first step is to determine whether 
the products to be included in the same market are, generally speaking, 
in price and quality competition for the same end uses or purchasers. 
The second step is to refine the delimitation by applying the concept of 
cross-elasticity of demand. 


A. Effective Competition for the Same Purchasers. 





Tue Farm Journat Case. The initial approximation of the scope of 
the market is a problem that can be better understood by considering 


81 Turner, Antitrust Policy and the Cellophane Case, 70 Harv.L.R. 281, 305 (1956). 
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the Farm Journal case,** decided by the F.T.C. less than two months 
after the Cellophane decision. There respondent was charged with viola- 
tion of section 7 of the Clayton Act in that it acquired a substantially 
competitive farm publication, viz., Country Gentleman-Better Farming. 
The fundamental issue centered around the effect of the merger, which, 
in turn, was dependent on the definition of the market. In resolving 
this issue, the hearing examiner considered the competition for two 
groups of buyers, namely, subscribers and advertisers. He found that 
Farm Journal and Country Gentleman (which covered general farm 
affairs) did not compete to speak of with other types of magazines. 
A person contemplating subscribing to Farm Journal or Country Gentle- 
man would not likely consider as an alternative a subscription to a gen- 
eral news magazine such as Life, or to a highly specialized publication 
such as Turkey World. Similarly, there was little competition with 
other magazines for advertisers, since the advertiser who wanted to reach 
general farm readers would not expect to reach them via an advertise- 
ment in Life or Turkey World. 

The hearing examiner therefore concluded that there were two rele- 
vant markets, one for advertisers and the other for subscribers, and de- 
fined the two markets “to include all general interest farm publications 
which sell their magazines to farmers and those interested in farming, 
and which sell advertising space for the sale of both agricultural products 
and general consumer goods.” ** He excluded radio, television, and all 
non-farm magazine advertising of general-use products, as well as agri- 
cultural magazines devoted to specialized segments of farming. 


Tue CELLopHane Case. In the Cellophane case, however, there was 
active price and quality competition between manufacturers to meet the 
buyer’s flexible packaging requirements. For example, a buyer inter- 
ested in wrapping frozen foods could have used cellophane, vegetable 
parchment, waxed paper, polyethylene, Pliofilm and Cry-O-Rap. In the 
late 1940’s waxed paper manufacturers developed a polyethylene wax 
wrap which handled at higher machine speeds and cost less than cello- 
phane, and yet had great decorative and protective qualities. Because of 
the superior combination of price and qualities for a certain packaging 


%2In the Matter of Farm Journal, Inc., “ee Dkt. 6388 (July 17, 1956). The 
hearing examiner decided this case on June 6 , 1956, five days before the Supreme 
Court rendered its decision in the Cellophane case. However, the decision was issued 

Php napece de on July 17, 1956. As i in the Cellophane case, in Farm Journal the 

ba ty oe market was directly in issue; and in resolving the issue, as in 

Cohaphune hearing examiner considered two factors: (a) competition for the 

same consumers; and (b) the cross-elasticity of demand between the products to be 
included in the same relevant market. 


33 Id. at 12. 
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requirement, the wrap was widely accepted in the frozen food industry 
and had displaced five of du Pont’s largest accounts.** 

The above is only one of many instances found in the record on which 
the conclusion could be based that flexible packaging materials were in 


active price and quality competition for the same purchasers and, there- 
fore, were in the same relevant market. 


































Tue Kansas Crry Star Case. The recent Kansas City Star decision*®* 
follows the same line of reasoning. There the United States brought 
criminal charges against the defendant, alleging, among other things, that 
the defendant had violated section 2 of the Sherman Act by monopoliz- 
ing the dissemination of news and advertising in newspapers and on radio 
and television broadcasting stations in a four-county area. The defend- 
ant argued that it was in direct and vigorous competition with other 
mass media, such as daily, weekly, and suburban papers, magazines, both 
monthly and weekly, newsreels and topical books. The trial court in- 
structed the jury that they could consider a wide range of competing 
media to determine whether the defendant had monopoly power over 
the market. In commenting on the evidence, the court indicated that 
magazines, newsreels, topical books, specialty publications, etc., are not 
effective substitutes for the products sold by the defendant. Magazines, 
for example, are not market alternatives “for the daily newspapers and 
certainly the grocer who desires to advertise a specialty in some of his 
items and has only the Star publications for daily use would hardly find 
a monthly or weekly magazine an effective substitute.” ** Thus, mag- 
azines and daily newspapers were not in effective competition for the 
same advertisers and, apparently in accordance with the Cellophane rule, 
were not included in the same relevant market. The court ended these 
expressions of opinion, however, by instructing the jury that they were 
the final judges as to what was or was not competition. On appeal, 
these instructions and comments to the jury were approved. 

The decisions discussed above clearly indicate that when the Cello- 
phane rule is applied, all products in active price and quality competition 
for the same buyers are to be included in the same market. 


B. Cross-Elasticity of Demand. 





Economists have indicated that cross-elasticity of demand is an ac- 
curate measure for determining how close a substitute is to a given 





84 See note 22 supra, at 105, 106, for the facts set forth in this paragraph. 


85 Kansas City Star Co. v. United States, 240 F.2d 643 (8th Cir. 1957). 
86 Id. at 660. 
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product.*” If a slight decrease in the price of A appreciably diminishes 
the sales of B, it is an indication that A can be substituted for B and that 
the two products are “reasonably interchangeable.” A high cross-elas- 
ticity of demand indicates that the products are close substitutes. 

The Attorney General’s Committee suggested that where the products 
of different industries compete directly for the same end use and there 
is a high cross-elasticity of demand between the products, they should 
be included in the same market.** 

Prior to the Cellophane case, it was recognized at law that cross- 
elasticity of demand is an important criterion for defining the scope of 
the relevant product market. In Times-Picayune,® the Court said:* 


For every product substitutes exist. But a relevant market can 
not meaningfully encompass that infinite range. The circle must 
be drawn narrowly to exclude any other product to which, within 
reasonable variations in price, only a limited number of buyers will 
turn; in technical terms, products whose “cross-elasticities of de- 
mand” are small. 

In defining the market, however, the Court did not employ the concept 
of cross-elasticity of demand, since the record contained no evidence 
which could circumscribe a product market defined by “buyer’s habits” 
or “mobility of demand.” # 

On the other hand, in the Cellophane case evidence was introduced to 
prove that in response to price and quality variations, buyers were will- 
ing to switch rapidly from one wrapping material to another.“? The 
trial court found that du Pont was able to compete with other wrapping 
materials and achieve an appreciable volume of sales only as the price of 
cellophane was lowered relative to other materials,** that accounts were 
won and lost in response to price changes, and that where the qualities 
of cellophane were superior for a particular application, it gained busi- 
ness and where its qualities were inferior it lost business.“ On the rec- 
ord, the Supreme Court concluded that there was a “high” cross-elas- 
ticity of demand between cellophane and other flexible packaging ma- 
terials. 


87 See SctrovsKy, WELFARE AND CoMPETITION 396 (1951); Barn, Prictnc, Dis- 
TRIBUTION AND EMPLOYMENT 52 (1953 rev. ed.); LerrwicH, THE Price SysTEM 
AND Resource ALLocaTiIon 45, 46 (1955). 

38 Report of the Attorney General’s National Committee to Study the Antitrust 
Laws, 322 (1955). 

89 Times-Picayune Publishing Co. v. United States, 345 U.S. 594 (1953). 

40 Td. at 612 n.31. 

41 Jd. at 612. 

42 See note 22 supra, at 207. 

43 Id. at 206. 

# Id. at 207. 
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This conclusion has been criticized by Professor Stocking who has 
pointed to facts in the record in the Cellophane case that would seem to 
indicate a low cross-elasticity of demand.*® He argues that if a firm 
selling product A lowers its price, when there is a high cross-elasticity 
of demand, considerable business will shift from firms selling product B 
to the firm selling product A. In order to prevent incursions and to 
recapture lost business, firms selling product B must lower their prices. 
If they do not, either the loss of business is too slight to matter—the 
cross-elasticity is low—or the firms selling product B must already be 
selling their product at marginal cost.** 


While du Pont reduced the average price of cellophane over 80 per 
cent through a series of price cuts between 1924 and 1938, the average 
price of glassine and waxed paper remained virtually constant.“7 Du 
Pont decreased the price of cellophane another 8.6 per cent between 
1938 and 1940, and during the same period the prices of glassine and 
waxed paper actually increased.** “Obviously,” said Professor Stocking, 
“the cross-elasticity of demand was very low.” * 


It is suggested that the difference between the two points of view 
may be that the Court, in considering the record, found a “degree” of 
price and quality sensitivity between cellophane and other wrapping 
materials. This to the Court indicated a “high” cross-elasticity of de- 
mand. Professor Stocking, on the other hand, found the record silent 
on an important question, namely, whether a given percentage change 
in price in one product caused a relatively large change in the sales of 
another product. Moreover, when the price of cellophane was lowered, 
the price of other wrapping materials appeared to be insensitive to the 
change. On the facts that were disclosed in the record, Stocking con- 
cluded that there was a “low” cross-elasticity of demand between cello- 
phane and other wrapping materials. 


Others have criticized the scope and practicality of the concept of 
cross-elasticity of demand. Professor Turner, for example, is of the 
opinion that a high cross-elasticity of demand is an accurate indication 
that distinctive substitutes are in the same market provided that the test 
incorporates a consideration of cost, and that at prices producing a high 





45 Stocking, Economic Tests of Monopoly and the Concept of the Relevant Market, 







note 1 supra. 

46 Ibid. See St 7. ws and Mueller, The Cellophane Case and the New Competition, 
45 Am.Econ.REv. 85 1955); CHAMBERLAIN, THE THEORY OF MONOPOLISTIC 
Competition 90 (196 Stocking, The Rule of Reason, Workable Competition, and 


Monopoly, 64 YALE Ly i107, 1141 (1956). 
47 Stocking, supra note 45. 
48 Ibid. 


49 Ibid. See Stocking, The Rule of Reason, Workable Competition, and Monopoly, 
64 Yate L.J. 1107, 1144 (1955). 
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cross-elasticity of demand the defendant does not have a substantial cost 
advantage. While Professor Turner apparently would merely limit the 
scope of the concept, there are other writers who are far more critical 
and point out that “since there is no practical known method of measur- 
ing cross-elasticity of demand, the suggested test may be meaningless 
and lead to arbitrary results.” 5+ 


IV. Tue Errect oF THE CELLOPHANE RULE ON THE ANTITRUST Laws 


A. Section 2 of the Sherman Act. 


The defendant in the Cellophane case was charged with realized 
monopolization, a violation of section 2. In the view taken by the 
Court, the scope of the market was squarely in issue, and in resolving 
the issue the majority established a new rule for defining the product 
market. Although there was a strong dissent, the rule and the economic 
analysis on which it is based will undoubtedly be applied in future cases 
involving realized monopolization:*? Thus, where there are several sub- 
stitutes available for the defendant’s product, the party seeking to define 
the market as an element of his complaint or defense will be required to 
make an extensive market analysis. 

In the Cellophane case, in order to present a complete market analysis 
to the trial court, du Pont introduced testimony of competing manu- 
facturers, users of packaging materials and packaging experts. This evi- 
dence was supplemented by a market survey, an analysis of cellophane 
research projects, a report of du Pont’s own salesmen, an analysis of 
potential cellophane use, and by competitive information of all kinds.™ 

However, the extensive market analysis required will not necessarily 
lead to unduly protracted and complicated court room procedure. In 
Cellophane, “du Pont’s entire market case, which consisted of approxi- 
mately 334 exhibits and 23 witnesses was presented in the court in 10 
courtroom days.” ** Nevertheless, the time and expense of gathering 
such extensive market analysis may deter prosecution under section 2;°5 


aa Antitrust Policy and the Cellophane Case, 70 Harv.L.Rev. 281, 308, 309 
956). 

51 Report of the Attorney General’s National Committee to Study the Antitrust 
Laws, 47 n.168 (1955). See Marcus, Antitrust Bugbears: Substitute Products— 
Oligopoly, 105 U.Pa.L.REv. oo 203 (1956). 

52 See Syracuse Broadcasting Corp. v. Newhouse, CCH Trape Rec. Rep. (1956 
Trade Cas.) 968,468 (2d Cir. “lan 31, 1986) : United States v. Ohio Crankshaft Co., 
CCH Trave Rec. Rep. (1956 Trade Cas.) 468,405 (N.D.Ohio, June 21, 1956). 

58 United States v. E.I. du Pont de Nemours & Co., 118 F. Supp. 41, 198 (D.Del. 
1953) ; and Gesell, Legal Problems Involved in Proving Relevant Markets, note 1 

supra. 


54 Gesell, note 53 supra. 


55 “It has been estimated that it cost du Pont over $1,000,000 to present this de- 
fense. The Antitrust Division has neither the money nor the manpower to develop 
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further, since every party in an antitrust suit may not be able to bear 
the cost of preparation, smaller concerns may be “compelled to forego 
use of such evidence when it might well be the deciding factor.” 5¢ 

A detailed market analysis is not required when the scope of the 
market is not in issue in a section 2 case; e.g., when the charge is an at- 
tempt, conspiracy or combination to monopolize. Since it is a rare case 
in which the defendant could be charged with realized monopolization 
and not with one of the former offenses, the plaintiff, in order to avoid 
an expensive market analysis, may prefer to proceed against the de- 


fendant solely on the charge of an attempt, conspiracy or combination 
to monopolize. 


B. Section 1 of the Sherman Act. 


If a seller enjoys a monopolistic position (even a legal monopoly, as 
that conferred by a patent) in the market in which one of his products 
is sold, and conditions the sale of that product on the purchase of an- 
other product, then, when the amount of commerce in the tied product 
is “not insubstantial,” the tying arrangement is banned by section 1.57 
The question may then arise: does the Cellophane rule apply in deter- 
mining defendant’s “monopolistic position” in the market? 

In the recent Northern Pacific decision,®® the lower court answered 
this question in the negative. There the United States charged the de- 
fendants (a railroad and a land company subsidiary) with violation of 
section 1. The Government contended that the “traffic clauses” included 
by defendants in the deeds and leases of land were illegal tying arrange- 
ments and as such were banned by section 1. 

The “traffic clauses” required that the grantee or lessee route via the 
defendant railroad “shipments of commodities produced by or on the 
land sold or leased, provided neither a lower rate nor a better service be 
available from a competing line.” *° The defendants included the clauses 


such issues.” Marcus, Antitrust Bugbears: Substitute Products—Oligopoly, 105 U.Pa. 
L.Rev. 185, 202, 203 “fosey 

56 Noonan, The Need For Acceptable Standards of Proof, Current Business 
Stupres 11, 14 (Mar. 1954). 


57 Times-Picayune Publishing Co. v. United States, 345 U.S. 594, 608-609 (1953) ; 
United States v. Paramount Pictures, 334 U.S. 131, 156-159 (1948) ; United States 
v. Griffith, 334 U.S. 100, 106-108 (1948) ; International Salt Co. v. United States, 332 
U.S. 392 (1947). See United States v. ‘Northern Pacific Railway Co., CCH TRADE 
Rec. Rep. (1956 Trade Cas.) 468,401, p. 71,720 n4 (W.D.Wash. June 23, preg | 
and the decision cited therein. And in + pd to the same problem under section 3 
of the Clayton Act, see International Salt 
Corp. v. United States, 298 U.S. 131 (1936) : wo S 
States, 337 U.S. 293 (1949) (exclusive dealing con 


58 United States v. Northern Pacific Railway Co., CCH Trape Rec. Rep. (1956 
Trade Cas.) 468,401 (W.D.Wash. June 23, 1956). 


59 Id. at p. 71,719. 
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in some of the deeds of approximately 21,000,000 acres of land that it 
sold and in almost all of the leases on the 2,700,000 acres of land it still 
owned. The parcels of land owned as well as sold by the defendants 
were of many types. Some contained natural resources such as oil, 
coal, and iron ore; some had been used for grazing and agriculture; 
still others had been used for industrial developments of various kinds. 


The defendants argued that the Cellophane rule, which requires a 
consideration of close substitutes, should be used in defining the market 
in the tying product (the land), when the degree of market domination 
(i.e., monopolistic position) is to be determined; or, in the alternative, 
that market domination should be measured by the proportion of rail- 
road land of various types to the total of the lands of the same types 
sold and leased in the area of defendants’ operations. 

The court rejected both arguments. As to the first, the court did not 
apply the Cellophane rule because the “monopolistic position” required 
in an illegal tying device is not synonymous with the monopoly that is 
requisite in a section 2 violation. Further, the court said, the Cello- 
phane case was founded solely on section 2 and was not concerned with 
tying arrangements; nothing in the reasoning of the Supreme Court 
decision required that the Cellophane rule be extended tn tying cases. 


As to the second argument, the court said that the “tying commodity 
need only be the particular property or product to which the forced 
purchase of the second commodity is tied; certainly it does not neces- 
sarily include all the similar . . . commodities which may be in the 
market.” ® The tying commodity in the instant case was the land 
owned by the defendants. Since they held the land in fee simple, they 
had absolute domination of the market in which it was sold, and by 
tying the deeds and leases to transportation service, the defendants fore- 
closed a substantial amount of commerce in the tied commodity. The 
traffic clauses were therefore held to be illegal tying arrangements. 

The decision in the lower court should be considered in the light of 
International Salt,*‘ where the defendant tied a patented dispenser with 
the sale of salt tablets. The Supreme Court held that dominance of the 
patented item was sufficient to render the tying arrangement illegal un- 
der section 1 of the Sherman Act. Even though other dispensers were 
available, it was not necessary to establish market dominance by indicat- 
ing the proportion of business of supplying all equivalent dispensers that 
was controlled by the defendant. 

By analogy one might argue that land is like a patented product in 

©0 Id. at p. 71,721. 


61 International Salt Co. v. United States, 332 U.S. 392 (1947). 
62 Standard Oil Co. of Calif. v. United States, 337 U.S. 293, 305 (1949). 
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that it confers upon the owner a monopolistic position, as far as the 
sale of that land is concerned. This argument, however, is specious, and 
the situations are distinguishable. In the case of land which has no par- 
ticular strategic position or attribute (e.g., a tract in cattle country with 
the only waterhole in the area would have a strategic advantage), the 
owner has no particular power to coerce prospects to buy his land. 

The essence of the tying principle is that tying devices are illegal 
restraints of trade since they can “serve hardly any purpose beyond the 
suppression of competition.” ® If a seller has a dominant position in 
one product and conditions the sale of that product on the purchase of 
another, he insulates it from the competitive stress of the open market. 
If, however, the seller does not have a dominant position, he cannot im- 
pose a condition upon unwilling buyers.®* For example, assume that 
products A and B are in effective competition for the same buyers, and 
that the firm selling A conditions its sale on the purchase of product X, 
which the buyer does not want to purchase. Instead of being coerced 
into taking X, the buyer will shift from product A to product B. In 
this situation the seller does not have the power of coercion, and since 
the tying device could not be used to restrain trade it should not be 
banned by section 1. Accordingly, when a case involves a questioned 
tying arrangement, the defendant’s monopolistic position should be 
evaluated in a market defined to include close substitutes, i.e., in accord- 
ance with the Cellophane rule. 

The court in the Northern Pacific case reasoned that ownership of 
land in fee simple vests in the owner “absolute domination of the market 
in such land” and equated this type of domination to monopoly power 
over the market in which the land was sold. In this the court was in 
error. Monopoly power is the power to control prices and exclude com- 
petition. If the potential buyers in Northern Pacific would have ac- 
cepted as an alternative land similar to that of the defendants, Northern 
Pacific lacked the dominant position necessary under section 1 of the 
Sherman Act to render the tying arrangements illegal. 

However, it would seem that some of defendants’ land was strate- 
gically located adjacent to the railroad. This would mean that there 
were no close substitutes for the land and that it was in a market of 
its own. In this market the defendants would have a dominant position. 
Under these conditions, application of the Cellophane rule would not 
have changed the result. 


83 Times-Picayune Publishing Co. v. United States, 345 U.S. 594, 605 (1953). 


_ It would seem that under section 3 of the Clayton Act monopolistic position is 
immaterial and the device is per se illegal, provided only a “not insubstantial” amount 
commerce is involved. 
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C. Merger Cases Under the Clayton Act. 


Section 7 of the Clayton Act requires a definition of the market, since 
the statute prohibits only those acquisitions which may substantially 
lessen competition or tend to create a monopoly “in any line of com- 
merce;” and in Pillsbury® “line of commerce” was held to be synony- 
mous with “the relevant market.” Since a definition of the market is re- 
quired, the Cellophane rule may find application in cases involving 
section 7 of the Clayton Act. This is indicated by the fact that the 
rule has already been applied in substance in one section 7 case and 
may be employed in four more cases now pending before the lower 
tribunals. These cases are examined in this section. 


Tue Farm Journat Case. In this decision,**? which became final less 
than two months after Cellophane was decided, the examiner defined 
the market in terms of competition for the same purchasers and cross- 
elasticity of demand and followed essentially the same approach to the 
problem of delineating the market as did the Supreme Court in the 
Cellophane case. Since, in effect, the rule in Cellophane was applied to 
a section 7 case, one should consider the line of reasoning followed by 
the hearing examiner. 

First, the examiner defined the scope of the relevant market, since a 
merger of firms which did not and could not compete in the same mar- 
ket could have no adverse impact, as section 7 requires, “on any line of 
commerce.” He found that there were two relevant markets—one for 
advertising space and another for subscribers—and that the boundaries of 
both markets included “all general interest farm publications which sell 
their magazines to farmers and those interested in farming, and which 
sell advertising space for the sale of both agricultural products and gen- 
eral consumer goods.” 


The examiner then analyzed market conditions to determine whether 
the challenged acquisition would substantially lessen competition or tend 
to create a monopoly in the defined market. In connection with the 
advertising market, for example, he considered the number of competi- 
tors and the share of the market of each competitor in the field before 
the challenged acquisition and the percentage of the market that Farm 
Journal had before and after the acquisition. 


In a market that consisted of primarily small farm publications, Farm 


€@5In the Matter of Pillsbury Mills, Inc., F.T.C. Dkt. 6000 (1953). 

66 See Kaysen, Market Definition in Antitrust Law Proceedings, CURRENT BUSINESS 
Stupres 18 (Mar. 1954). 

67 In the Matter of Farm Journal, Inc., F.T.C. Dkt. 6388 (July 17, 1956). This 
case is also analyzed in section III A. supra. 

68 Jd at 12. 
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Journal and Country Gentleman received “36.1 per cent of all the ad- 
vertising revenue of all the general interest farm publications which did 
any significant advertising in 1953.” *° The next nearest had less than 
13 per cent; the next nearest to that less than 8 per cent; and only 8 out 
of 30, besides Farm Journal and Country Gentleman, received more 
than 2 per cent of the total advertising revenue in 1953. (Thus, in a 
market of primarily small farm magazines the merger consolidated the 
two largest publications.) 

Although by the acquisition Farm Journal did not retain all the ad- 
vertising revenue of Country Gentleman as well as its own, the record 
showed that two months after the acquisition, Farm Journal’s gross ad- 
vertising revenue more than doubled the revenue received on the last 
month prior to the acquisition. (From which it would appear that the 
merger gave or soon would give Farm Journal a dominating position in 
the market.) 

The quantitative aspect, however, was not the only one of importance. 
Before the merger, there were two farm publications with substantial 
nationwide circulation, now there was only one. While Farm Journal 
competed with regional farm publication for advertising, the latter could 
not compete with Farm Journal for advertising in all 48 states (thus, 
competition with Farm Journal for nationwide advertising was effec- 
tively eliminated). 

Considering the facts outlined above, as well as the other facts in the 
record, the hearing examiner concluded that the challenged acquisition 
substantially lessened competition and tended toward a monopoly of 
the advertising market that included all general farm publications. The 
examiner pointedly remarked that if the market had been drawn to in- 
clude all advertising media that sell advertising space for general-use 
goods the challenged acquisition would not have substantially lessened 
competition in that market. This would seem to indicate an argument 
that will be presented in section 7 cases in which the Cellophane rule is 
applied. When the facts are similar to those presented in Farm Journal, 
the plaintiff will contend for a narrow definition of the market, since 
the quantitative aspects (share of the market) as well as other factors’ 
(such as number of new entries and remaining competitors in the mar- 


$9 Td. at 19, 


7 In the Pillsbury case, note 65, supra, the Commission rejected any automatic test 
of illegality and pointed out that “no single characteristic of an sition pean of 
itself be sufficient to determine its effect on competition.” Id. at 8. 
any factor particularly, the Commission indicated the following factors to be orvemtanel 
in determining whether a challenged acquisition will have an adverse impact 
petition : a panera avense 6 Ss Sie a: re eee firms, a decrease 
in the number of competitors, lack of new entries, the pattern acquisition in the 
— os meee in the direction of oligopolistic or ” competi- 
tion. at 
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ket) will be thereby pro tanto appear more to plaintiff's advantage; 
whereas the defendant will seek to widen the scope of the market to 
counteract such effect. 


Tue Britto Case. The complaint and answer in the Brillo case™ 
serve to illustrate the importance of the scope of the market in a case 
involving section 7 of the Clayton Act. Bringing an action under this 
section of the law, the Government alleged that the merger of Brillo, 
the largest producer, with Williams, one of the four largest producers of 
steel wool and steel wool products in the United States would substan- 
tially lessen competition in the “household” and “industrial” markets for 
steel wool and steel wool products. In answer, Brillo alleged that it 
was in effective competition with the other manufacturers of steel wool 
and steel wool products and that in addition to this competition, Brillo’s 
products were functionally interchangeable and directly competitive 
with a host of other cleaning, scouring, abrasive, polishing, and filtering 
agents having the same end uses.” Brillo contended that the relevant 
market for determining the legality of the William acquisition em- 
braced all these competitive products and not merely steel wool and 
steel wool products. 


Thus, the importance of the definition of the market is brought into 


sharp focus. If the market is drawn broadly to include cleaning, scour- 
ing, abrasive and filtering agents, the challenged acquisition would have 
little or no adverse impact on competition in that market. On the other 
hand, if the market is delineated to embrace only steel wool and steel 
wool products, the merger of the largest with one of the four largest 
firms in that market may very well be deemed to lessen competition and 
tend to a monopoly. 


ConTINENTAL Can: THE CELLOPHANE Rute Has a Dovuste Ence. Al- 
though in general in a section 7 case, the plaintiff will prefer a narrow 
definition, there are times when he will define the market in somewhat 
broader terms since his case may rest upon the inclusion of two or more 
related products in the same market. This may be illustrated by three 
complaints” recently filed by the Government which are typified by the 


71 In the Matter of Brillo Manufacturing Co., F.T.C. Dkt. 6557 (Complaint filed 
May 22, 1956). 

72 Ibid. The answer filed July 30, 1956, indicates how broadly the market could be 
drawn. Brillo contended that its products were functionally interchangeable and in 
active competition with, among others, metal pot scourers, plastic pot scourers, 
abrasive cloths, abrasive sponges, powdered cleaners, detergents, soaps, metal fibre 
and wire brushes, sandpaper, emery cloth, pumice, powdered mineral abrasives, steel 
and iron grit and shot, chemical cleaners (liquids, pastes and powders) and glass 
wool and shavings. 

73 United States v. Continental Can Co., Civ. 114-177 (S.D.N.Y. 1956); United 
States v. Continental Can Co.; Civ. 112-387 (S.D.N.Y. 1956); United States v. 
Owen—Illinois Glass Co., Civ. 7686 (N.D.Ohio 1956). 
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one filed against Continental Can and Hazel-Atlas.** The Government 
alleged, among other things, that the merger of the second largest 
manufacturer of metal cans (Continental Can) with the second largest 
domestic glass bottle manufacturer (Hazel-Atlas) would lessen com- 
petition and tend to a monopoly in the container market. Thus, the 
complaint is founded on a definition of the market that will embrace 
both metal cans and glass bottles, for if the two products are not in the 
same market, the merger can have no adverse impact, as section 7 re- 
quires, “in any line of commerce.” 


It would appear from the facts alleged in the complaint that in de- 
fining the market to include both products, the Government intends’ to 
rely on the rule in the Cellophane case. The Government alleged that 
metal cans and glass bottles were used by the same manufacturers for 
the same end uses, namely, to package such items as foods, beverages, 
drugs, chemicals and paints’® and that “metal cans . . . manufactured by 
Continental are sold by that company in competition with glass bottles 
manufactured and sold by Hazel-Atlas.”"* These are facts which seem 
to indicate that the Government will argue that metal cans and glass 
containers are “reasonably interchangeable” for the same end uses, that 
the products are in effective competition for the same purchasers and, 
therefore, under the Cellophane rule, are included in the same market. 

In summary, in view of Pillsbury and Farm Journal, the rule in the 
Cellophane case may find wide application in litigation involving section 
7 of the Clayton Act. Since the rule provides that all products that are 
reasonably interchangeable for the same end uses are to be included in 
the same market, it has a tendency to broaden the scope of the market. 
Under circumstances similar to those presented in Farm Journal, a mar- 
ket defined in broader terms may weaken and possibly destroy the 
quantitative arguments presented by the plaintiff, while under circum- 
stance similar to Continental Can a market of somewhat broader scope 
will enable the plaintiff to challenge an acquisition that could not be 
challenged with a narrow definition of the market. 


V. CoNCLUSION 


Apparently, the Cellophane rule will find wide application. It will 
apply whenever the scope of the market is a critical issue in cases in- 
volving a merger under section 7 of the Clayton Act or realized mo- 
nopolization under section 2 of the Sherman Act. It is probably not ap- 
plicable in section 2 cases alleging only an attempt, combination or con- 


7 United States v. Continental Can Co., Civ. 112-387 (S.D.N.Y. 1956). 
75 Id. at 3. 
1 Id. at 4. 
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spiracy to monopolize. And while Northern Pacific held it was not 
applicable to tying arrangements attacked under section 1 of the Sher- 
man Act, it would seem that it should be. 

It is difficult to predict whether the Cellophane rule will weaken or 
strengthen the antitrust laws. The extensive market analysis required 
to apply the rule to antitrust cases will unquestionably increase the cost 
of marshalling and presenting evidence. Furthermore, there is the un- 
desirable possibility that in applying the rule to involved factual situa- 
tions the courts may become bogged down in economic theories. For 
example, the rule requires the application of the concept of cross-elas- 
ticity of demand. Since there is no agreement among economists as to 
how to measure the cross-elasticity of demand in a complicated fact 
situation, the courts will be faced with the exceedingly difficult task of 
separating and weighing conflicting economic theories, and thus may 
become so involved in abstract theory that their decisions may bear 
little resemblance to economic realities. 

On the other hand, the rule requires a consideration of close substi- 
tutes, which is a realistic approach to the problem of defining the market. 
It has the beneficial effect of bringing the antitrust laws into closer 
harmony with the economic realities of the market place. Thus, Cello- 
phane’s most significant contribution is to narrow the gap between the 
principles of economics and the administration of the antitrust laws. 


THE THIN CORPORATION PROBLEM: ITS PRESENT 
STATUS AND RECOMMENDATIONS FOR 
IMPROVEMENT 


Louis H. Diamond* and Bruce Z. Segal** 


I. INTRODUCTION 


The aspect of double taxation of the earnings of corporations has 
prompted shareholders to seek ways of reducing income reported at the 
corporate level, while not reducing the actual flow of income accruing to 
themselves. One method widely used to accomplish this purpose is the 
“thin” corporation. A “thin” corporation is one in which capital is 
supplied primarily by loans rather than by stock investment. A cor- 


*C.P.A. Staff Member, The George Washington Law Review. A.B. 1954, The 
George Washington University; prospective J.D. 1957, The George Washington 
University. 

**C.P.A. Staff Member, The George Washington Law Review. A.B. 1954, The 
ae a Washington University; prospective J.D. 1957, The George Washington 

niversity. 
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poration thus capitalized creates a federal income tax problem which has 


given rise to much judicial confusion, as yet unclarified by Congressional. 


action, as to whether such loans should be treated as debt of, or as 
equity in, the corporation. 

The problem arises because of the difference in the federal tax treat- 
ment of debt and interest as opposed to such treatment of capital stock 
and dividends.' Interest is deductible; dividends are not.2_ A worthless 
debt instrument is deductible as a bad debt, while a worthless share of 
stock can only be taken as a long-term capital loss.* Partial repayment 
of a loan has no tax consequences, while partial redemption of stock 
(unless the requirements of Internal Revenue Code sections 302 or 346 
are satisfied) can be taxed to stockholders as a dividend.* Amortization 
of discount on debt instruments is deductible, while discount on capital 
stock is not deductible. Retention of earnings to be used to retire debt 
will generally not run afoul of the Internal Revenue Code section 531 
tax on improperly accumulated earnings, but perhaps otherwise if the 
debt were determined to be capital stock.® Dividends received by an 
individual qualify under Internal Revenue Code sections 34 and 116 for 
special tax advantages,* while interest received does not so qualify. The 
classification of an instrument as stock or as debt may also be important 
in determining whether Internal Revenue Code sections 351 regarding 


tax-free exchanges applies,’ and whether or not a corporation qualifies 
as a personal holding company under Internal Revenue Code section 
541.8 


Thus, the “thin” corporation problem consists of many situations in 
which, in order to apply the federal income tax law, it must first be de- 


1Semmel, Tax Consequences of Inadequate Capitalization, 48 Cotum.L.Rev. 201 
(1948) ; GUTHMAN & DouGALL, CorPorATE FINANCIAL Poxicy 149-50, 170-71 (3d ed. 
1955) ; ‘Stanford, What Is Adequate Capitalization?, 31 Taxes 231 (1983) 5 tng =! 
Corporate Distributions and Adjustments: Recent Case Reminders of Some 
Problems Under the New Code, 32 Taxes 1023, 1025 (1954). 

2GuTHMAN & DoUuGALL, id. at 100-101, 170. 


3 If the shareholder-creditor is a corporation, then the loss will be an ordinary loss. 
Cony. The Investor-Creditor Relationship in Closed Corporations, 27 Taxes 820 

4 Treusch, supra note 1; Semmel, supra note 1, at 203; Stanford, supra note 1. 

5 Semmel, supra note 1, at 205. 


6 Section 116 allows an exclusion from gross income of the first fifty dollars of 
dividends received by an individual each year. Section 34 allows as a tax credit four 
percent of dividends received by an individual each year in excess of fifty dollars. 
Similarly, if the recipient of dividends i is a corporation, section 243(a) grants certain 
tax advantages which are not available in the case of the receipt of interest. 

TIn a transfer that would otherwise qualify under 1954 Internal Revenue Code, 
section 351, except for the fact that short term debt is issued by the co ration 
— of stock, whether or not this debt is upheld as such will determine basis 

of the property transferred in the hands of the oorperetion, Warren H. Brown, 27 
T.C. No. 3 (1956). 
8 Semmel, supra note 1, at 205. 
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termined whether an instrument is actually a corporate debt or a share 
of corporate ownership. This note will outline the existing and widely 
varying judicial treatment that this problem has received and suggest 
specific legislation designed to solve it. 


II. Facrors CurrENTLY AFFECTING THE DETERMINATION OF DEBT oR 
Equity INTEREST 


This is an area of the federal income tax law that is replete with un- 
certainty. The Internal Revenue Code is silent on how to make the 
necessary determination of capital stock or debt. Guidance, therefore, 
must come from the myriad of judicial decisions which have arisen be- 
cause of such legislative silence.” However, in determining whether a 
corporation-shareholder or a debtor-creditor relationship exists, the 
courts have failed to develop any comprehensive rule of general appli- 
cation, being content to decide each case on its own peculiar facts.® 
The result has been that various criteria, very often conflicting on the 
same basic issues, are applied by the courts. 


A. Form of the Instrument. 


The formalities of the issuance of corporate securities, including their 
treatment on the corporate books and financial statements, have been 
given inconsistent treatment by the courts. The fact that no evidence 
of indebtedness is issued by a corporation is an indication of a stock- 
holder relationship.1° However, it has recently been held that such lack 
of such evidence is insignificant where there is an open running ac- 
count."* 

Many courts have echoed the sentiment that the name of the instru- 
ment” and how it is treated on the issuing corporation’s books,’* finan- 


® See, ¢.g., John Kelley Co. v. C.I.R., 326 U.S. 521 (1946) ; Emanuel N. (Manny) 
oar 27 T.C. No. 4 (1956) ; The Schneider Lumber Co., P-H 1956 T.C.Mem.Dec. 
25. 

10 Artistic Venetian Blind Corp., P-H 1956 T.C.Mem.Dec. 456043; Dezso and 
Goldner, 27 T.C. No. 50 (1956) ; Shaker-Lee Theatre Co., P-H 1955 T.C.Mem.Dec. 
455124; Harry L. Garvin and Georgia C. Garvin, P-H 1955 T.C.Mem.Dec. 4 55016; 
Alfred R. Bachrach v. C.I.R., 18 T.C. 479 (1952), aff'd, 205 F.2d 151 (2d Cir. 1953) ; 
oe Tauber, P-H 1952 T.C.Mem.Dec. 452082; Weldon D. Smith, 17 T.C. 135 
(1951). 

11 Ben P. Gale, P-H 1956 T.C.Mem.Dec. 4 56103. 

12 Crawford Drug Stores, Inc. v. United States, 220 F.2d 292 (10th Cir. 1955); 
B.M.C. Manufacturing Corporation, P-H 1952 T.C.Mem.Dec. 452106; Graves Broth- 
ers Company v. C.LR., 17 T.C. 1499 (1952); Chas. Shaefer & Son, Inc., P-H 1950 
T.C.Mem.Dec. 450276; Mullin Building Corporation v. C.I.R., 9 T.C. 350 (1947), 
aff'd 167 F.2d 1001 (3d Cir. 1948) ; Staked Plains Trust, Ltd. v. C.I.R., 143 F.2d 421 
(5th Cir. 1944); Parisian, Inc. v. C.L.R., 131 F.2d 394 (Sth Cir. 1942); Northern 
Refrigerator Line, Inc. v. C.I.R., 1 T.C. 824 (1943). 

18 Crawford Drug Stores, Inc. v. United States, supra note 12; Sun Properties, 
Inc. v. United States, 220 F.2d 171 (5th Cir. 1955); Ryan Contracting Corp., P-H 
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cial statements,!* contracts, and tax returns!* should not be ignored, 


“for it is not lightly to be assumed that parties have given an erroneous. 


name to their transaction.” 17 Other courts have varied and contradicted 
this view point by holding that treatment on the issuing corporation’s 
books is not important since it is self serving;!* that the name of the in- 
strument is not determinative;!® and that substance should be looked to 
rather than form.?° 


1. Maturity Date. The criterion which is most fatal to a claim of 
debt is the non-existence of a maturity date. It has been held that a 
definite maturity date is a prerequisite to debt.*1_ It has been similarly 
determined that its existence is “essential” to,?? “virtually indispensable” 
to,7 and “fundamental” to** a finding of debt.2> Where there is a 
maturity date, however, most courts have decided that, while indicative 
of debt, it is not decisive.?* 


1956 T.C.Mem.Dec. § 56188; The Schneider Lumber Co., P-H 1956 T.C.Mem.Dec. 
rg 4 i basi). Manufacturing Corporation, supra note 12; Weldon D. Smith, 17 


14The Schneider Lumber Co., supra note 13; J. Terry Huffstutler, P-H 1953 
T.C.Mem.Dec. 4 54000. 


15 Sun Properties, Inc. v. United States, 220 F.2d 171 (5th Cir. 1955). 

16 Crawford Drug Stores, Inc. v. United States, 220 F.2d 292 (10th Cir. 1955); 
Texas Drivurself System, Inc., P-H 1944 T.C.Mem.Dec. 4 44099; Washmont Corp. v. 
Hendricksen, 137 F.2d 306 (9th Cir. 1943) ; Rolfe Building Materials Co., P-H 1943 
T.C.Mem.Dec. 4 43402. Sen 

17 Kentucky River Coal Corporation, 3 B.T.A. 644, 649 (1926). 

18 The Rappold Company, P-H 1950 T.C.Mem.Dec. 4 50270. 

19 Idaho Department Store, Inc., P-H 1944 T.C.Mem.Dec. 4 44049; Southport Mill, 
Ltd. v. C.LR., 26 F.2d 17 (5th Cir. 1928). 

20 Dobkin v. C.I.R., 192 F.2d 392 (2d Cir. 1951), affirming 15 T.C. 31 (1950); 
Brinker v. United States, 116 F.Supp. 294 (N.D.Cal. 1953) ; Sam Schnitzer y. C.LR., 
13 T.C. 43 (1949), off'd, 183 F.2d 70 (9th Cir. 1950), cert. denied, 340 U.S. 911 ce. 

The courts have given less weight to form when it favored the taxpayer than when 
it was contrary to his interests. See, e.g., Confidential Loan Corp., P-H 1957 
T.C.Mem.Dec. 957021; Crawford Drug Stores, Inc. v. United States, 220 F.2d 292 
(10th Cir. 1955); The Schneider Lumber Co., P-H 1956 T.C.Mem.Dec. 4 56025. 

21 Beaver Pipe Tools, Inc. v. Carey, 139 F.Supp. 470 (N.D.Ohio ety | aff'd 240 
F.2d 843 (6th Cir, 1957) ; C.I.R. v. H.P. Hood & Sons, Inc., 141 F.2d 467 (1st Cir. 
1944). The Beaver case cited 1939 Internal Revenue Code Regulation 39.504-2 
(29.504-2), which defines indebtedness as“... an obligation absolute and not contin- 
gent, to pay, on demand or within a given ‘time, in cash or other medium, a fixed 
amount. 


22 The Briggs Company, P-H 1946 T.C.Mem.Dec. { 46109. 
23 Messenger Publishing Company, P-H 1947 T.C.Mem.Dec. 4 47241. 
—e Coca-Cola Bottling Co. v. United States, 139 F.Supp. 912 (D.Ida. 


25 > Other cases strongly ne the need for a maturity date of a debt instrument 
: Gooding Amusement Co. LR., 236 F.2d 159 (6th Cir. 1956); John Kelley 
Co. v. C.LR., 326 U.S. 521 (1946) ; 241. ee N.Y., P-H 1956 T.C.Mem.Dec. 
456174; Dezso and Goldner, 27 T.C. No. 50 (1956) ; Mullin Building Corporation 
v. C.LR., 9 T.C. 350 (1947), aff'd 167 F.2d 1001 (3d Cir. 1948); Texas Drivurself 
System, Inc., P-H 1944 T.C.Mem.Dec. 4 44099. 


26 Confidential Loan Corp., P-H 1957 T.C.Mem.Dec. 4 57021; The Schneider Lum- 
ber Co., P-H 1956 T.C.Mem.Dec. 956025; Charles L. Huisking & Co., 4 T.C. 595 
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2. RicHTs oF EnrorceMENT. Another criterion closely aligned with 
maturity date is the right of enforcement by the holder when the in- 
strument becomes due. A creditor normally has an unconditional right 
to payment and to the use of all resources at his disposal to enforce such 
payment.*? Any restriction upon these rights indicates a stockholder re- 
lationship,”* especially if the holder’s right to bring a lawsuit immediately 
upon default is abridged. However, it has also been held that the right 
to resort to litigation indicates debt even though the holder must wait a 
specified period of time before instituting such litigation.*° 

The rights of the holders of the instruments in controversy as com- 
pared with those of the creditors of the issuing corporation has been 
given due significance by the courts. When an instrument expressly 
subordinates the rights of its holder to those of such creditors, most 
courts have viewed this as a sign that the former is actually a stock- 
holder.** However, such subordination has been held not to be repug- 


(1945) ; Petit Anse Co., P-H 1944 T.C.Mem.Dec. 4 44370, aff'd 155 F.2d 797 (Sth 
Cir. 1946), cert, denied 329 U.S. 732 (1946) ; C.LR. v. Meridian & Thirteenth Realty 
Co, 132 F.2d 182 (7th Cir. 1942) ; Rolfe Building Materials Co., P-H 1943 T.C.Mem. 
Dec. 443402. Lack of maturity date is given more weight against a claim of debt, 
than the presence of one is given in favor of such claim. Thin Capitalization and Tax 
Avoidance, 55 Cotum.L. Rev. 1054, 1056 n.16 (1955). However, instruments suffi- 
cient in other aspects but lacking a definite maturity date have been upheld as debt. 
Third Scottish American Trust Co. v. United States, 37 F.Supp. 279 (Ct. Cl. 1941). 

The fact that the instrument is not paid when due (Earle v. W.J. Jones & Son, Inc., 
200 F.2d 846 (9th Cir. 1952)), not intended to be paid when due (T.R. Miller Mill 
Co. v. C.LR., 37 B.T.A. 43 (1938), aff'd 102 F.2d 599 (Sth Cir. 1939) ), or that pay- 
ment can be. postponed by the holders (Garrett Freightlines, Inc., P-H 1953 T.C. 
Mem.Dec. 453107) has been held not to be fatal to a claim of debt. 


27 In line with this, the right to appoint a receiver upon default (Roosevelt Hotel, 
Inc., P-H 1953 T.C. Mem.Dec. 4 53177) is indicative of a debtor-creditor relationship. 


28 Pocatello Coca-Cola Bottling Co. v. United States, 139 F.Supp. 912 (D.Ida. 1956). 
In 241 Corporation, N.Y., P-H 1956 T.C.Mem.Dec. 956174, the fact that the consent 
of all holders was necessary to enforcement was held to indicate a stockholder rela- 
tionship. 


29 Pocatello Coca-Cola Bottling Co. v. United States, supra note 28; The Rappold 
Company, P-H. 1950 T.C.Mem.Dec. 4 50270. 


80 B.M.C. Manufacturing Corporation, P-H 1952 T.C.Mem.Dec. 452106. In Ryan 
Contracting Corp., P-H 1956 T.C.Mem.Dec. 4 56188; Pocatello Coca-Cola Bottling 
Co. v. United States, supra note 28; and Brinker v. United States, 116 F.Supp. 294 
(N.D.Cal. 1953) the fact that enforcement of obligations, claimed to be indebtedness 
of a corporation to its shareholders, would render the — insolvent was held 
to be an indication that such obligations were actually stock 


31In so doing they have held: “. . . practically an iihieaben that advances were 
regarded as capital.” (Brinker v. United States, supra note 30, at 298); most sig- 
nificant characteristic of stock (John Wanamaker, Philadelphia vw. Ci R, 139 F.2d 
644 (3d Cir. 1943)); strongly indicative of stock (The Schneider Lumber Co., P-H 
1956 T.C.Mem.Dec. 4 56025 ; Jordan Co. v. Allen, 85 F.Supp. 437 (M.D.Ga. 1949)); 
and indicative of stock (Beaver Pipe Tools, Inc. v. Carey, 139 F.Supp. 470 
(N.D.Ohio 1955), aff'd 240 F.2d 843 (6th Cir. 1957) ; Sun Properties, Inc. v. United 
States, 220 F.2d 171 (Sth Cir. 1955) ; Crawford Drug Stores, Inc. v. United States, 
220 F.2d 292 (10th Cir. 1955) ; Confidential Loan Corp., P-H 1957 T.C.Mem.Dec. 
457021; Artistic Venetian Blind Corp., P-H 1956 T.C.Mem.Dec. 4 56043 ). 
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nant to debt,®? and not to be fatal to such relationship.* In the Kraft 
case** the court stated: “Subordination to general creditors is not neces-. 
sarily indicative of a stock interest. Debt is still debt despite subordina- 
tion.” When most of the issuing corporation’s liabilities are secured, 
lack of subordination has justifiably been held to carry little weight.* 
The fact that an instrument is unsecured favors a holding of stock,** 
but such has also been held to be consistent with a debtor-creditor re- 
lationship.** 

Preference over common stock shareholders is insignificant because it 


is just as much a characteristic of preferred stock as it is of debt.** But 
such preference has been regarded as an indicia of indebtedness.*® 


3, Tue Inrerest Factor. In deciding the true characteristics of an 
instrument, the courts afford much weight to the interest aspect, and 
have generally held that the fact that there was no provision for interest 
indicates a stockholding relationship.*® But, a recent fifth circuit de- 
cision*? has stated that the absence of such provision is not an indication 
of a capital contribution. 


Interest payable only out of earnings is inconsistent with a debtor- 
creditor relationship and indicative of stock,‘? but does not alone de- 
termine the character of the obligation.** Even so, such a limitation has 


32Tdaho Department Store, Inc., P-H 1944 T.C.Mem.Dec. 4 44049. 

83 Sabine Royalty Corporation v. C.I.R., 17 T.C. 1071 (1951); C.LR. v. O.P.P. 
Holding Corporation, 76 F.2d 11 (2d Cir. 1935). 

84 Kraft Foods Company v. C.I.R., 232 F.2d 118, 125 (2d Cir. 1956). 

85 The Colony, Inc. v. C.LR., 26 T.C. No. 3 (1956). 

86 Confidential Loan Corp., P-H 1957 T.C.Mem.Dec. 457021; 241 Corporation, 
N.Y., P-H 1956 T.C.Mem. Dec. 456174; The Schneider Lumber Co., P-H 1956 
T.C. Mem.Dec. 4 56025; Alfred R. Bachrach v. CLR, 18 T.C. 479 ig aff'd 
205 F.2d 151 (2d Cir. 1953) ; Brinker v. United States, 116 F.Supp. 294 (N.D 
1953) ; The Briggs Company, P-H 1946 T.C.Mem.Dec. 446109. The fact that an 
instrument is secured is inGutee of a debtor-creditor relationship. Charles H. Scott, 
P-H 1955 T.C.Mem.Dec. 455258 

87 Chas. Schaefer & Son, Inc., ‘P-H 1950 T.C.Mem.Dec. 4 50276. 

38 The Schneider Lumber Co., P-H 1956 T.C. Mem.Dec. 4 56025. 

89 John Kelley Co. v. C.I.R., 326 U.S. 521 (1946). 


Bg v. C.LR., 220 F.2d 240 (9th Cir. a? Dezso and Goldner, 27 T.C. No. 
50 (1956) ; Harry L. Garvin and Georgia Garvin, P-H 1955 T.C.Mem.Dec. 
455016; Alfred R. Bachrach v. C.I.R., 18 TC "479 (1952), aff'd 205 F.2d 151 (2d 
Cir. 1953) ; Samuel Tauber, P-H 1952 T.C_Mem.Dec. 452082; Weldon D. Smith, 
17 T.C. 135 (1951). 


41 Sun Properties, Inc. v. United States, 220 F.2d 171 (5th Cir. 1955). 

42 See, ¢.9., Pocatello Coca-Cola pean, Se v. United States, 139 F.Supp. 912 
(E.D.Ida. 1956); Sun Properties, Inc. v. United States, supra note 41; Crawford 
Drug Stores, Inc. v. United States, 220 F.2d 292 (10th Cir. 1955); Graves Brothers 
Company v. C.I.R., 17 T.C. 1499 (1952); The Rappold Company, P-H 1950 T.C. 
Mem.Dec. ¢ 50270. 

43 The Golden Belt Lumber Co. v. C.LR., 1 T.C. 741 (1943); Rolfe Building 
Materials Co., P-H 1943 T.C.Mem.Dec. 4 43402. 
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been held “not repugnant” to debt,** and not indicative of stock if in- 
terest is cumulative.*® The Supreme Court stated in the Kelley case** that 
“a promise to pay a certain annual amount, if earned” is an indicia of 
indebtedness. 


Generally, where interest payments are subject to the discretion of the 
corporation’s board of directors, the courts have viewed such discretion 
as an indication of a stockholder relationship.*? But, the fact that interest 
payments may be deferred at the option of the corporation has been 
held to be not offensive to a debtor-creditor relationship.** 


4. Ricut To Votre. One of a common stockholder’s basic rights is 
the power to vote. Thus, where it accompanies an instrument, indica- 
tions are that such instrument is a share of stock.“ However, the right 
to vote has been held to be immaterial in determining whether the grant- 
ing instrument is stock or debt,®° and in cases where such right has ex- 
isted, a debtor-creditor relationship has nevertheless been upheld. 


B. Consideration Given By Holder for Instrument. 


There is irreconcilable conflict in the courts on the question of wheth- 
er there must be consideration given by the holder of an instrument 
claimed to be debt other than a mere turning in of old stock of the 
issuing corporation, especially in the case of a pro-rata exchange of 
debt for stock among the shareholders. One line of cases states that a 
shareholder has the right to change to a debtor-creditor status even 


44 Idaho Department Store, Inc., P-H 1944 T.C.Mem.Dec. 4 44049. 

45 Sabine Royalty Corporation v. C.I.R., 17 T.C. 1071 (1951) ; Lansing Community 
Hotel Corporation v. C.I.R., 14 T.C. 183 (1950), aff'd 187 F.2d 487 (6th Cir. 1951). 
In The Schneider Lumber Co., P-H 1956 T.C.Mem.Dec. 4 56025, the fact that interest 
payments were cumulative was held to be indicative of a stockholding relationship. 

46 John Kelley Co. v. C.1.R., 326 U.S. 521, 526 (1946). 

47 As to the payment itself: The Gregg Company of Delaware v. C.I.R., 239 F.2d 
498 (2d Cir. 1956) ; Pocatello Coca-Cola Bottling Co. v. United States, 139 F.Supp. 
912 (D.Ida. 1956); The Rappold Company, P-H 1950 T.C. Mem.Dec. 450270. As 
to the amount of payment: The Gregg Company of Delaware v. C.LR., supra; 
Wetterau Grocer Co., Inc. v. C.I.R., P-H 1949 T.C.Mem.Dec. 449106, aff'd 179 
F.2d 158 (8th Cir. 1950). 


48 Idaho Department Store, Inc., P-H 1944 T.C.Mem.Dec. 4 44049. 


49 Ruspyn Corp. v. C.I.R., 18 T.C. 769 (1952) ; The Rappold Company, P-H_ 1950 
T.C.Mem.Dec. ¢ 50270. In B.M.C. Manufacturing Corporation, P-H 1952 T.C.Mem. 
Dec. 452106, the court held that the fact that debentures conferred no voting rights 
to the holders thereof indicated indebtedness. 

50 The Schneider Lumber Co., P-H 1956 T.C.Mem.Dec. 956025; Jordan Co. v. 
Allen, 85 F.Supp. 437 (M.D.Ga. 1949). 

51 Bemis Hardwood Lumber Co. v. United States, 117 F.Supp. 851 (W.D.N.C. 1954). 
In Hemenway-Johnson Furniture Co., Inc., P-H 1948 T.C.Mem.Dem. 4 48113, the court 
stated that voting rights granted by certain debentures were merely additional se- 
curity to the holders thereof. 


52 The Tribune Publishing Company v. C.LR., 17 T.C. 1228, 1234 (1952). 
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though no new money or other assets are received by the corporation. 
In other cases the fact that the instrument supplanted shares of owner- 
ship has been held to indicate that the instrument replacing stock is also 
stock.54 

The problem of consideration also arises when the fair market value of. 
the property for which debt instruments are issued is substantially less 
than the face value of such instruments. In such a situation it has been 
held that a stockholding relationship is indicated, and conversely such 
inbalance has also been held to be immaterial.5 


C. Characteristics of Holder. 





Courts have placed significance on the relationship (other than as 
holder of the instrument in question) of the holder to the corporation.** 
For instance, where the holder is the sole shareholder,®* promoter or en- 
trepreneur®® of a corporation, such relationships generally denote an 
equity interest. Stock issued to corporate creditors in payment of debts 
is still stock, and such creditors’ former position is immaterial. How- 
ever, courts have differed on the significance of the sole shareholder re- 
lationship and have stated that no presumption of a capital contribution 
arises from the fact of sole ownership. 






























53 Lansing Community Hotel Corporation v. C.I.R., 14 T.C. 183 (1950), aff'd 187 
F.2d 487 (6th Cir. 1951) ; Sabine Royalty Corporation v. C.LR., 17 T.C. 1071 (1951) ; 
The Toledo Blade Company v. C.LR., 11 T.C. 1079 (1948), aff'd 180 F.2d 357 (6th 
Cir. 1950), cert. denied 340 U.S. 811 (1950) ; Idaho Lumber & Hardware Co., P-H 
1945 T.C.Mem.Dec. 4 45085; C.I.R. v. H.P. Hood & Sons, Inc., 141 F.2d 467 (ist Cir. 
1944). In The Toledo Blade Company v. C.I.R., supra, the court went so far as to if 
say that the fact that debentures were issued to the sole shareholder in return for \ 
part of his stock in the issuing corporation is immaterial in determining whether such 
obligation is debt or stock. The relinquishment of voting rights has been regarded 


as adequate consideration to support a corporate debt. Sabine Royalty Corporation 
v.C.LR., supra. 


8 The Gregg Company of Delaware v. C.I.R., 239 F.2d 498 (2d Cir. bi, -i7; : i 
Graves Brothers Company v. C.I.R., 17 T.C. 1499 (1952) ; The Briggs Com |: 
ag T.C.Mem.Dec. § 46109; Staked Plains Trust, Ltd. v. C.L.R., 143 F a i 

ir. 1944), ’ 


55 Emanuel N. (Manny) Kolkey, - T.C. No. 4 (1956); The Tribune Publishing i 
pany v. C.LR., 17 T.C. 1228 (1952). i 

56 Dade-Commonwealth Title Co. v. C.LR. 6 T.C. 332 (1946). In 250 Hudson i 
Street Corporation, P-H 1946 T.C.Mem.Dec. 4 46205, the court held that such un- i 
balance is not fatal to a claim of debt, and in Alma de Bretteville Spreckels, P-H ‘ 
1949 T.C.Mem.Dec. 4 49299, instruments with a face value substantially in excess of i 
the property issued to the corporation were allowed as debt of the corporation. i 
57 Emanuel N. (Manny) Kolkey, 27 T.C. No. 4 (1956); Pocatello Coca-Cola ; 
Bottling Co. v. U.S., 139 a 912 (D.Ida. 1956); Wallace L. Chesshire, P-H 
1952 T.C.Mem.Dec. § 5204 i 
58 Swoby Corporation, . TC. 887 (1947). i 
59 Emanuel N. (Manny) Kolkey, 27 T.C. No. 4 (1956). i 
€0 Hercules Gasoline Co. v. C.LR., 147 F.2d 972 (5th Cir. 1945); Angelus Build- i 
ing & Investment Co. v. CIR, 57 F.2d 130 (9th Cir. 1932). ip 
$1 Rowan v. United States, 219 F.2d 51 (5th Cir. oe J. Terry Huffstutler, i 
P-H 1954 T.C.Mem.Dec. 454000. However, the fact of sole ownership seems to a 
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The fact that the capital stock of a corporation is widely distributed 
is favorable to a debtor-creditor relationship,*? while similarly the fact 
that all holders of debt instruments of a corporation are also sharehold- 
ers of such corporation indicates that such instruments are actually cap- 
ital stock.® 

The fact that shareholder-advances to a corporation are made in pro- 
portion to their stockholdings in such corporation indicates that such 
advances are capital contributions,** and the fact that they are dispro- 
portionate favors a holding that the advances are actually loans.* 

A creditor ordinarily does not have the right to share in corporate 
earnings, and where he does have such right, indications are that he is 
actually a shareholder of the corporation.** However, the courts have 
not always so held.** 


D. Corporate Side of Transaction. 


Apart from tests made as to the holders themselves, there are various 
important criteria considered at the corporate level. One such criterion 
is whether advances denominated as loans are part of the corporation’s 
initial capital. Courts have generally ruled that advances to a corpora- 
tion in its formative stages constitute capital investment by its very 
nature, even though all formal requirements of debt are met.** An in- 


render other inferences of an equity relationship stronger. Wallace L. Chesshire, 
P-H 1952 T.C.Mem.Dec. 452042. Where holders have substantial control over the 
business operations of the issuing corporation, and where such control was reserved to 
them as an integral part of the plan under which the instruments were issued, a 
stockholding relationship (regarding such instruments) is indicated. Emanuel 
(Manny) Kolkey, 27 T.C. No. 4 (1956). 

62 New England Lime Co., 13 T.C. 799 (1949). Conversely, in Gregg Co. of Dela- 
ware v. C.I.R., 239 F.2d 498 (2d Cir. 1956), where stock of the corporation was not 
widely distributed notes issued to the shareholders were deemed to be stock. 

~ Pocatello Coca-Cola Bottling Co. v. United States, 139 F.Supp. 912 (D.Ida. 

1956). 
#4 Gregg Co. of Delaware v. C.I.R., 239 F.2d 498 (2d Cir. 1956) ; 241 Corporation, 
N.Y., P-H 1956 T.C.Mem.Dec. § 56174; R.M. Gunn, 25 T.C. No. 54 (1955) ; Shaker- 
Lee Theatre Co., P-H 1955 T.C.Mem.Dec. 4 55124; Alfred R. Bachrach, 18 T.C. 479 
(1952), aff'd 205 F.2d 151 (2d Cir. 1953) ; Samuel T. Tauber, P-H 1952 T.C.Mem. 
Dec. 4 52082; New England Lime Co., 13 T.C. 799 (1949). 

yan Brothers Co., 17 T.C. 1499 (1952); B.M.C. Manufacturing Corp., P-H 
1952 T.C.Mem.Dec. q 52106; Weldon D. Smith, 17 T.C, 135 (1951). 

66 Emanuel N. (Manny) Kolkey, 27 T.C. No. 4 (1956) ; Hale-Justice Drug Co. 
P-H 1943 T.C. Mem.Dec. 4 43219. 

$7 In Hemenway-Johnson Furniture Co., Inc., P-H 1948 T.C. Mem.Dec. 4 48113, 
the inherent interest of a convertible bondholder in the success of the i issuing corpora- 
tion’s business was deemed to be immaterial. 

€8 Sun Properties, Inc. v. United States, 220 F.2d 171 (Sth Cir. 1955) ; 241 Corp. 
N.Y., P-H 1956 T.C.Mem.Dec. 4 56174; Sam Schnitzer v. C.I.R., 13 T.C. 43 (1949), 
aff'd 183 F.2d 70 (9th Cir. 1950), cert. denied 340 U.S. 911 (1981) ; Hale-Justice 

Co., P-H 1943 T.C.Mem.Dec. 443219. In Dobkin v. C.IR., 15 T.C. 31, 33 
(19%). aff'd 192 F.2d 392 (2d Cir. 1951), the court stated: “When ‘the organizers of 
a new enterprise arbitrarily designate as loans the major portion of the funds they lay 
out in order to get the business established and under way, a strong inference arises 
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ference of capital investment also arises in the case of advances made to 
a corporation whose initial capital is inadequate for current operations.®. 
However, the decision in the Rowan case” conflicts with this inference. 
Where advances are used to purchase permanent corporate assets, recent 
cases have propounded the rule that the corporation’s inability to op- 
erate without such assets indicates that the advances were actually cap- 
ital investment." 


1. Buswvess Purpose. Closely allied with the concept of initial in- 
vestment is the criterion applied in recent cases concerning the use made 
of funds advanced. Where such funds are used to purchase permanent 
assets, there is a definite indication that they are at the risk of the busi- 
ness and thus capital contributions. 


The courts in the past have generally held that there need be no valid 
business purpose for the issuance of debt instruments,’ and that share- 
holders have the right to change to a creditor status even though the 
reason may be purely personal,"* or the only motive is one of tax avoid- 


that the entire amount paid in is a contribution to the corporation’s capital and is 
placed at risk in the business.” Other cases have supported this view. The Colony, 
Inc., 26 T.C. No. 3 (1956) ; Ben P. Gale, P-H 1956 T.C. Mem.Dec. 4 56103; Brinker 
v. United States, 116 F.Supp. 294 (N.D.Cal. 1953) ; Sam Schnitzer v. C.LR., supra. On 
the other hand, the fact that advances are not part of initial corporate investment has 
been regarded as evidence that such advances were actually loans. Weldon D. Smith 
v. C.LR., 17 T.C. 135 (1951). 

69 Brinker v. United States, supra note 68; George L. Sogg, P-H 1950 T.C.Mem. 
Dec. 4 50251. 

7 Rowan v. United States, 219 F.2d 51 (5th Cir. 1955). Advances commencing 
soon after formation of corporation totaled fourteen times original investment. The 
court upheld these advances as loans, stating at page 54: “. . . the shareholders of a 
corporation may . .. determine just how much of their funds they care to risk in the 
form of capital and how much. . . they are willing to lend as credit.” 

71 Pocatello Coca-Cola Bottling Co. v. United States, 139 F.Supp. 912 (D.Ida. 
1956) ; Bakhaus & Burke, P-H 1955 T.C.Mem.Dec. 955227. In Warren H. Brown, 
27 T.C. No. 3 (1956), instruments issued for large amounts of additional permanent 
assets were held to be valid debt where the corporation would have been able to 
operate without each assets. 


72241 Corporation, N.Y., P-H 1956 T.C.Mem.Dec. 456174; Rowan v. United 
States, 219 F.2d 51 (5th Cir. 1955) ; Kipsborough Realty Co, P-H 1951 T.C.Mem. 
Dec. 451291; Sam Schnitzer v. C.I. R, 13 T.C. 43 (1949), aff'd 183 F.2d 70 (9th Cir. 
1950), cert. denied 340 U.S. 911 (1951) ; Alma de Bretteville Spreckels, P-H 1949 
T.C.Mem.Dec. 4 49299. In Joseph H. H ubbard, P-H 1952 T.C. Mem.Dec. 4 52287, in- 
struments claimed to be indebtedness were treated as capital stock, since all assets of 
the corporation were needed in the business even though the corporation was definitely 
not thin (ratio was .6 to 1). 


78 The Toledo Blade Company v. C.I.R., 11 T.C. 1079 (1948), aff’d 180 F.2d 357 
(6th Cir. 1950), cert. denied 340 U.S. 811 (1950); Cleveland Adolph Mayer Realty 
Corp. v. C.LR., 6 T.C. 730 (1946), rev'd a F.2d 1012 (6th Cir. 1947) ; Andersen 
Corporation, P-H 1946 T.C.Mem.Dec. 4 46116 

744 Mertens Law or FEDERAL INCOME Takisien 26, $10c; Lan sing Com 
Hotel Corporation, 14 T.C. 183 (1950), aff’d 187 F.2d 487 (6th Cir. 1950) ; 
Toledo Blade Company v. C.I.R., supra note 73; Idaho Lumber & Hardware Co., Pi 
1945 T.C.Mem.Dec. 4 45085 ; CLR. v. H. P. Hood & Sons, Inc., 141 F.2d 467 (ist 
Cir. 1944); Annis Furs Inc., P-H 1943 T.C.MemDec. 4 43050. 
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ance."* The Tax Court, however, at the present time places much 
weight upon the existence of a valid business purpose.”® While the Tax 
Court is now consistent in holding that such element is necessary, those 
circuits which have considered the point, are split on its application. 
The Fifth Circuit in the Sun Properties™™ and Rowan" decisions express- 
ly rejected business purpose as a criterion as did the Second Circuit in 
reversing the Tax Court in the Kraft Foods case.?? However, the Ninth 
Circuit has recognized a valid business purpose as an important factor. 


2. INADEQUATE CAPITALIZATION. In searching for new and better 
criteria to apply, the courts have come up with the factor of inadequate 
capitalization.** Where a corporation is inadequately capitalized, ad- 
vances by shareholders have generally been held to be contributions of 
capital,*? although not for this reason alone.** But, if any other indicia 
of capital stock is also present, the combination can be conclusive.™ 
However, the Fifth Circuit holds that inadequate capitalization is not 
determinative of the “thin” corporation problem at all.®* 


7 Sun Properties, Inc. v. United States, 220 F.2d 171 (5th Cir. 1955); Sabine 


Royalty Corporation v. C.I.R., 17 T.C. 1071 (1951). In Gregory v. Helvering, 293 
U.S. 465 (1935), the Supreme Court held that a tax avoidance motive is not con- 
clusive against the taxpayer. 

76 Warren H. Brown, 27 T.C. No. 3 (1956) ; Ben P. Gale, P-H 1956 T.C.Mem.Dec. 
4 56103; Estate of Miller v. C.I.R., 24 T.C. 923 (1955) ; Bakhaus & Burke, Inc., P-H 
1955 T.C.Mem.Dec. 455227; Gooding Amusement Co. v. C.I.R., 23 T.C. 408 (1954), 
aff'd 236 F.2d 159 (6th Cir. 1956), cert. denied 353 U.S—(1957) ; The Gregg Com- 
pany of Delaware v. C.I.R., 23 T.C. 170 (1954), aff'd 239 F.2d 498 (2d Cir. 1956); 
Weldon D. Smith, 17 T.C. 135 (1951). In the Gooding case, supra, the Tax Court 
stated that not only must there be valid business purpose, but that it must be relied 
on by the corporation in issuing the instruments in question. 

77 Sun Properties, Inc. v. United States, 220 F.2d 171 (Sth Cir. 1955). 

78 Rowan v. United States, 219 F.2d 51 (5th Cir. 1955). 

79 Kraft Foods Company v. C.I.R., 232 F.2d 118 (2d Cir. 1956). 

80 Earle v. W.J. Jones & Son, Inc., 200 F.2d 846 (9th Cir. 1952). However, in 
Estate of Miller v. C.I.R., 239 F.2d 729 (9th Cir. 1956), the Ninth Circuit, in up- 
holding the necessity of a valid business purpose, failed to distinguish between cor- 
porate purposes and purposes personal to the shareholders. ( 

81 This factor originated in John Kelley Co. v. C.I.R., 326 U.S. 521 (1946). 

82 Warren H. Brown, 27 T.C. No. 3 (1956); Artistic Venetian Blind Corp., P-H 
1956 T.C.Mem.Dec. 4 56043; 241 Corporation, N.Y., P-H 1956 T.C.Mem.Dec. 4 56174; 
Ben P. Gale, P-H 1956 T.C.Mem.Dec. 456103; Two L. Realty Co. P-H 1955 
T.C.Mem.Dec. 4 55297; Brinker v. United States, 116 F.Supp. 294 (S.D.Cal. 1953); 
Matthiessen v. C.LR., 16 T.C. 781 (1951), aff'd 194 F.2d 659 (2d Cir. 1952); 
Samuel Tauber, P-H 1952 T.C.Mem.Dec. 452082; Weldon D. Smith, 17 T.C. 135 
(1951). The following cases held that adequate capitalization is an indication of debt: 
Warren H. Brown, supra; Pier Management Corp., P-H 1955 T.C.Mem.Dec. ¢ 55160; 
Chas. Schaefer & Son, Inc., P-H 1950 T.C.Mem.Dec. § 50276. 

83 Gooding Amusement Co. v. C.I.R., 23 T.C. 408 (1954), aff’d 236 F.2d 159 (6th 
Cir. 1956), cert. denied 353 U.S—, (1957). 

% Thin Capitalization and Tax Avoidance, 55 Corum.L.Rev. 1054, 1060 (1955). 
In R.M. Gunn, 25 T.C. No. 54 (1955), an eleven to one ratio was deemed excessive 
in light of the fact that debt was held by shareholders in their shareholding propor- 
tion. 

85 Sun Properties, Inc. v. United States, 220 F.2d 171 (Sth Cir. 1955) ; Rowan v. 
United States, 219 F.2d 51 (Sth Cir. 1955). 
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Since it is generally agreed that inadequate capitalization is a sign of 
capital investment, the real problem is to determine what constitutes 
inadequate capitalization. The fact that advances made to a corporation 
commence soon after operations begin is one criterion seized upon by 
the courts in making this determination.*® Another is the amount of 
capital needed by the corporation in order to carry on operations.*? 
However, the device most frequently used is to compute the ratio of 
debt to equity capital** and then to decide if this ratio is too high. The 
Kelley case®® stated that a four to one ratio is not excessive. This state- 
ment led the courts on a quest to determine just what is excessive, and 
the result has been little more than confusion.® Recently the Fifth Cir- 
cuit expressly excluded the ratio as a criterion®! and stated that if such 
a ratio is to be applied, Congress should provide for such application. 


3. Crepir Sranpinc. Another test applied with more frequency in 
recent years is the feasibility of negotiating a similar loan with commer- 
cial sources.** Where it is doubtful that anyone but a stockholder would 


8 Wallace L. Chesshire, P-H 1952 T.C.Mem.Dec. 952042; Weldon D. Smith, 17 
T.C. 135 (1951). 


87 Brinker v. United ae. 116 F.Supp. 294 (N.D.Cal. 1953) ; Gazette Telegraph 
Co. v. CLR, 19 T.C. 692 (1953); William Bernstein, P-H 1952 T.C.Mem.Dec. 
452031; Sam ‘Schnitzer v. C.I. R., 13 T.C. 43 (1949), aff'd 183 F.2d 70 (9th Cir. 1950), 
cert, denied 340 U.S. 911 (1951) ; Thomas J. O’Neill, P-H 1947 T.C.Mem.Dec. 4 47239, 
aff'd 170 F.2d 596 (2d Cir. 1948), cert. denied 336 U.S. 937 (1949). 


88In computing the ratio, fair market values at the time the claimed indebtedness 
was incurred should be used. Kraft Foods Company v. C.1.R., 232 F.2d 118 (2d Cir. 
1956) ; Sheldon Trauber, 24 T.C. 179 (1955). 

89 John Kelley Co. v. C.I.R., 326 U.S. 521 (1946). 


% Treusch, supra note 1, at 1026 (see chart of cases and ratios). The ratio of debt 
to equity capital alone is rarely held to be conclusive. 2 ALI Fep. INcoME ag 
Statute 225, 231 (Feb. 1954 Draft) ; Treusch, supra note 1, at 1027; Thin Capi 
tion and Tax Avoidance, 55 Couum.L.Rev. 1054, 1060 (1955) ; "Rabin, ‘at ‘Ad- 
vantages of the Thin Corporation, 32 Taxes 572 (1954). However, some cases seem 
to hold that an excessive ratio alone is conclusive in favor of a capital stock con- 
struction. In Kipsborough Realty Co., P-H 1951 T.C.Mem.Dec. 451291, the ratio 
was so high (1000 to 1) that debt instruments were deemed to be “not bona fide.” In 
Robert L. Osborne, P-H 1954 T.C.Mem.Dec. 454133, all aspects of valid indebted- 
ness were present except that the ratio was over 2500 to 1. This ratio was held to be 
obviously extreme, and the indebtedness was disallowed. See also Dobkin v. C.LR., 
-- T.C. 31 (1950), aff'd 192 F.2d 392 (2d Cir. 1951); and George L. P-H 

1950 T.C.Mem.Dec. 4 50251. Leonard Erickson, P-H 1956 T.C. Mens Dec. 4 held 
that a 4-1 ratio justifies scrutiny. 

1 Sun Properties, Inc. v. United States, 220 F.2d 171 (5th Cir. 1955); Rowan v. 
United States, 219 F.2d 51 (Sth Cir. 1955). 


®2In Rowan v. United States, supra note 91, the court stated at page 55: “It is 
entirely within the competence of Congress to provide Py, statute for such ratio if it 
deems it advisable or necessary wi ¢ scheme of Federal taxation. It is not 

within our province to do so. Keer woul a Sorthar the dentetsiovand ai auto in 
on ~ th us to do so.” 

C.LR, 23 T.C. 789 (1955); Matthiessen v. C.LR., 16 T.C. 781 

(951) off aff'd 194 F.2d 659 (2d Cir. 1952) ; Samuel Tauber, P-H 1952 "T.C.Mem.Dec. 
{ ; Kipsborough Realty Co., P-H T.C.Mem.Dec. 451291; Swoby 
v. CLR., 9 T.C. 887 (1947). 
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have made advances to the corporation, some courts regard this as evi- 
dence that such advances were in reality capital contributions.** How- 
ever, the fact that a corporation tried unsuccessfully to obtain loans 
from others, indicating that the business was too risky to attract out- 
side funds, has been held to show that advances made by stockholders 
were intended to be loans.® 


E. Intention of the Parties. 


One of the most significant moves in this nebulous area is the added 
weight being given to the intent of the parties involved.®* The difficulty 
that arises here is how to determine what this intent actually was. 
Treatment on the corporation’s books has been held to be an indication 
of intent,®7 as has been the fact that no attempt was made to enforce the 
obligation,®* and the fact that there was never any expectation of en- 
forcing it® or of ever being repaid.1° The making of advances without 
regard to normal creditor safeguards has been deemed an indication of 
an intention to make a contribution to capital. 


%4 Brinker vy. United States, 116 F.Supp. 294 (N.D.Cal. 1953); Samuel Tauber, 
supra note 93. Factors relied on in determining whether funds could be obtained from 
outside sources are: whether the obligation is secured (Samuel Tauber, supra; 1432 
Broadway Corporation v. C.I.R., 4 T.C. 1158 (1945), aff'd 160 F.2d 885 (2d Cir. 
1947); Joseph B. Thomas 2 T.C. 193 (1943)); whether interest is provided for 
(Thomas J. O’Neill, P-H 1947 T.C.Mem.Dec. 4 47239, aff'd 170 F.2d 596 (2d Cir. 
1948), cert. denied 336 U.S. 937 (1949); and whether the obligation is speculative 
(Brinker v. United States, 116 F.Supp. 294 (N.D.Cal. 1953) ). 

5 Charles H. Scott, P-H 1955 T.C.Mem.Dec. 4 55258. 

%6 Recent cases have termed intention of the even “decisive” (Gooding Amuse- 
ment Co. v. C.I.R., 236 F.2d 159 (6th Cir. 1956), cert. denied 353 U.S.—(1957); 
Rowan v. United States, 219 F.2d 51 (5th Cir. 1955); Leonard Erickson, P-H 1956 
T.C.Mem.Dec. 4 56256;) ; held it to be a major factor (Ryan Contracting Corp., P-H 
1956 T.C.Mem.Dec. 456188; Pier Management Corp., P-H 1955 T.C.Mem.Dec. 
4 55160); and held that all other factors are merely evidence of such intention 
(Leonard Erickson, supra.) In Lucia Chase Ewing, P-H 1946 T.C.Mem.Dec. 4 46235, 
the Tax Court in ruling in favor of the taxpayer stated that intent, even though un- 
realistic, should be given great weight. In any event, intent of the parties is usually 
regarded as being relevant. See, eg., Root v. C.I.R., 220 F.2d 240 (9th Cir. 1955); 
Alma de Bretteville Spreckels, P-H 1949 T.C.Mem.Dec. 449299. But it has been 
held that the reality of the situation, not the intent of the parties, is the important 
factor in determining the problem of debt v. equity capital. Policyholder’s National 
Life Insurance Co. v. C.I.R., 37 B.T.A. 60 (1938). 

97 Confidential Loan Corp., P-H 1957 T.C.Mem.Dec. 457021 ; Emanuel N. (Manny) 
Kolkey, 27 T.C. No. 4 (1956) ; The Schneider Lumber Co., P-H 1956 T.C.Mem.Dec. 
456025; Verifine Dairy Products Corporation of Sheboygan v. C.LR., 3 T.C. 269 
(1944). 

98 Emanuel N. (Manny) Kolkey, supra note 97; R.M. Gunn, 25 T.C. No. 54 
(1955) ; Gooding Amusement Co. v. C.LR., 23 T.C. 408 (1954), aff'd 236 F.2d 159 
(6th Cir. 1956), cert. denied 353 U.S—(1957) ; Earle v. W.J. Jones & Son, Inc., 200 
F.2d 846 (9th Cir. 1952). } 

29 Ryan Contracting Corp., P-H 1956 T.C.Mem.Dec. 456188; Dittmar v. C.LR, 
23 T.C. 789 (1955) ; Alma de Bretteville Spreckels, P-H 1949 T.C.Mem.Dec. q 49299. 

100 Gifford A. Cochran, P-H 1955 T.:C.Mem.Dec. 455066; J. Terry Huffstutler, 
P-H 1954 T.C.Mem.Dec. 4 54000. } 

101 Dittmar v. C.L.R., 23 T.C. 789 (1955). The reservation of control of the 
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III, Conclusion 


The tax field is one which requires a high degree of certainty, and 
one in which all taxpayers should be treated uniformly. When decid- 
ing “thin” corporation cases such uniformity has been entirely lacking. 
As discussed in the previous section, a taxpayer can expect different 
treatment from Circuit to Circuit, and from Tax Court judge to Tax 
Court judge. 

In view of the deplorable multitude of conflicts and few areas of 
certainty present within the sphere of the “thin” corporation problem, 
the need for remedial legislation is apparent. Such legislation has been 


conspicuous by its absence despite the presence of recommendations by 
the American Law Institute’? and the American Bar Association.’ 


The original draft of the 1954 Internal Revenue Code contained pro- 
visions‘* which attempted to furnish the needed law by defining the 
type of instrument upon which an interest deduction should be allowed 
and denominating such an instrument as a “security.” These provisions 
were passed by the House of Representatives, but the Senate Finance 
Committee expressly rejected them, stating: 


corporation in those receiving the alleged debt instruments as an integral part of the 

plan under which the instruments were issued shows an intent to create an equi 

interest in such corporation. Emanuel N. (Manny) Kolkey, 27 T.C. No. 4 (1956). 
102 ALI Fep. Income Tax STATUTE, supra note 90, at 227-233. 


108 A.B.A. Section of Taxation, 1956 Program and Committee Reports to be Pre- 
sented at the Seventeenth Annual Meeting of the Section to be Held August 23-28, 
1956, Dallas, Texas, 36. 

104 H.R.Rep.No. 8300, 83rd Cong., . Sess. (1954) : 

Sec. 275, NONPARTICIPATING Stock. No deduction shall be allowed for any amounts 
paid with respect to nonparticipating stock (as defined in section 312 (d)) which, but 
for this section, would have been deductible from gross income. 

Sec. 312(d) Nonparticipating Stock—The term “nonparticipating stock” means an 
instrument, issued by a corporation, known generally as a corporate stock or security, 

than an instrument to which subsection (b) or (c) is applicable. 

Sec. 312(b) Participating Stock—The term “participating stock” means stock 
which represents an interest in the earnings of the issuing corporation which is not 
limited to a stated amount of money or property and which is not prefered in an: aay 
respect (other than with respect to voting rights) over any other outstanding stoc 
of the i na | corporation either as to distribution of earnings or as to distribution 
of assets in liquidating. 

Sec. 312(c) Securities—The term “securities” means an instrument representing an 
unconditional obligation (or obligations) of a corporation to pay a sum certain in 
money other than open account indebtedness— 

(1) which in the case of obligations held by persons who together own 25 per 
cent or more of the participating stock is not subordinated to the claims of 
trade creditors generally; 
(2) payments, if any, for the use of the principal amount of which are not de- 
pendent in amount upon the earnings of the corporation and are unconditionally 
payable not later than the maturity date of the principal amount; 
(3) For the purpose of (1) above, in determining the ownership -of stock ‘and 
debt, section 311 shall be applicable. 
Except as used in this subsection, the term “securities” means only sectittelep repre- 
senting indebtedness of the distributing corporation. 
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Your committee believes that any attempt to write into the 
statute precise definitions which will classify for tax age the 
many types of corporate stocks and securities will be frustrated 
by the numerous characteristics of an interchangeable nature, 
which can be given to these instruments. Accordingly, your com- 
mittee has returned to the use of the terms “stock,” “common 
stock,” “securities,” etc., and, as is the case under existing law, has 
not attempted to define them in the statute.1® 


The authors are unable to agree with the quoted statement, as it seems 
to ignore the fact that the proposed provisions set up certain conditions 
which an instrument must meet in order to qualify for interest deduct- 
ibility. If an instrument does not satisfy these conditions no amount of 
interchangeability can save it. Therefore, the reference to the inter- 
changeable nature of the instruments covered seems unwarranted.’ 


IV. RECOMMENDATIONS 


The authors, believing legislative action is practicable, will attempt to 
appraise existing recommendations and supply new ones. 


A. Dividends v. Interest 


Whenever payments (whether they be called interest or not) 
are ultimately contingent on the earnings of the issuing corpora- 
tion, such payments should be regarded as actually being divi- 
dends.18 


EXPLANATION. Unless interest must be paid regardless of corporate 
earnings, the interest is at the risk of the business, and is more in the 
nature of dividend payments than interest payments. 

In line with this reasoning, recipients of such interest payments should 
be entitled to the same treatment as recipients of dividends (i.e., 1954 
Internal Revenue Code sections 34, 116, and 243(a) treatment).? 

This recommendation is consistent with sections 275 and 312(c)(2) 


105 S.Rep.No. 1622, 83d Cong., 2d Sess. 42 (1954). 

106 Compare, ¢.g., the use of the term “securities” in section 312 (c) of the proposed 
1954 Internal Revenue Code (note 104 supra) with the use of the term “earnings 
profits” in section 312 of the 1954 Internal Revenue Code. 

107 See cases cited in section II A. (3) supra. 

108 For similar recommendation see: 44 Micu.L.R. 827, 832; 2 ALI Fep. INcoME 
Tax STATUTE, supra note 90, at 229-230; A.B.A. Section oF TAXATION, supra note 
103, at 36. 

109 Issuing corporation shall not be entitled to an interest deduction for such pay- 
ments. Individual recipients of payments shall be entitled to exclusion and tax credit 
under sections 116 and 34 of the 1954 Internal Revenue Code, and if corporations 
they shall be entitled to exclusion under section 243(a). 
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of the original draft of the 1954 Internal Revenue Code" which also 
excluded all interest contingent on corporate earnings. The Senate 
Finance Committee deleted these sections, stating: 


Your committee sees no reason for departing from the long es- 
tablished practice of treating payments on certain income obliga- 
tions as interest. . . . Your committee has restored present law and 
will continue the treatment of amounts paid on income obligations 
as interest payments, deductible to the payor, to the extent so 
treated under present law.'"4 


The major reason given for such action was that “. . . such a change 
would present many difficulties to existing corporate enterprises where 
the deduction of such amounts has been taken into consideration in the 
various types of capital employed in the business.” 1" Merely making 
the deleted sections prospective and not retroactive would seem to an- 
swer this objection. Therefore the Senate committee’s action was, in 
our opinion, unwise. 


B. Certainty of Payment. 


In order for an instrument to be treated as indebtedness it must 
be payable on demand or on a definite date in the reasonable 
future.1!4 


EXPLANATION. Unless a person who advances funds to a corporation 
can enforce repayment on demand or on a definite date in the reasonable 
future, such advance, rather than a loan, is more in the nature of a per- 
manent investment in the corporation, and should be treated as such for 
Federal Income Tax purposes. 


C. Enforceability 1 


In order for an instrument to be treated as indebtedness it must 
be unconditionally enforceable within a period after maturity date 
of one-tenth of the life of the instrument. 


ExpLanaTion. This recommendation would allow the corporation a 
reasonable period of grace to work out a repayment plan in case of 


110 H.R.Rep.No. 8300, supra note 104, at sections 275 and 312(c) (2). 

111 S.Rep.No. 1622, supra note 105, at 41. 

112 bid. 

118 See cases cited in section II A. (1) supra. 

114 For similar recommendation see: ALI Fep. Income Tax STATuTE, supra note 
9, at 227; A.B.A. Secrion oF TAXATION, supra note 103, at 36; H.R.Rep.No. 8300, 
supra note 104, sections 275 and 312(c) (2). 

115 See cases cited in section II A. (2) supra. 
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financial difficulties. This is desirable since it would be unreasonable to 
disqualify as indebtedness an instrument which meets all other tests of 
indebtedness except for the fact that the holder must wait a relatively 
short period of time after the maturity date before bringing suit to en- 
force the instrument. 


‘D. Voting Rights" 


An instrument in order to constitute indebtedness must not grant 
voting rights of any kind during its life.!7 


Explanation. A genuine creditor should have no voice in the opera- 
tion of the corporation. However, the grant of voting rights upon de- 
fault of the instrument is more in the line of security and should not be 
given the same effect. 


E. Consideration.18 


An instrument in order to constitute indebtedness must be issued 
for adequate consideration in money or money’s worth.!4? 


ExPLANATION. An instrument issued for inadequate consideration is in 


the nature of a gift and should not be recognized as indebtedness for 
Federal Income Tax purposes. Deduction for interest on such instru- 
ment should be disallowed since interest is the payment for the use or 
forbearance of money. If nothing new is contributed to the enterprise, 
there can be no payment for the use of forbearance of anything.’° 


F. Stockholder v. Creditor.’ 


Any stockholder who owns twenty percent or more of the 
voting stock of a corporation cannot be a creditor of that corpora- 


116 See cases cited in section II A, (4) supra. 


oat 8 For similar recommendation see: ALI Fep. Income Tax STATUTE, supra note 
at 229. 

118 See cases cited in section II B. supra. 

119 ALI Fev. Income Tax STATurTE, supra note 90, at 228. 

120 Dissenting opinion in Lansing Community Hotel Corporation, 14 T.C. 183, 191, 
aff'd 187 F.2d 487 (6th Cir. 1951). 

121 As an alternate to this recommendation the following proposal is offered for 
consideration : 

No interest deduction shall be allowed on indebtedness owed to any share- 
holder owning twenty per cent or more of the corporation’s participating stock. 
Section 318 of the 1954 ae Revenue Code pertaining to stock attribution 
shall apply in computing this percentage. The principal amount ‘of such share- 
holder loans will be oes: as valid debt if they meet the above requirements 
and were bona fide (the same tests of bona fideness as applied in section IV 
F. supra shall be applied here). 
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tion. Thus all obligations of a corporation held by its major stock- 
holders (those owning twenty percent or more of the voting stock 
of the corporation) shall be treated as capital stock of that cor- 
poration. For purposes of this recommendation section 318 of the 
1954 Internal Revenue Code shall apply. 


ExpLaNATION. The problem here is to prevent the major stockholders 
of a corporation from arbitrarily designating a portion of their invest- 
ment in the corporation as debt, thereby securing the double tax ad- 
vantage of a corporate interest deduction and tax-free return of cap- 
ital’? when funds advanced to the corporation are returned to the ad- 
vancing stockholder. 

Drawing the line between major and minor stockholders must of 
necessity be arbitrary. However, once that line is established all 

ies will thereafter be on notice of the ramifications of the major 
stockholder status. This method is the only available means of pre- 
venting major stockholders from securing a tax windfall. 

Under the present confused state of the law it is up to the courts to 
decide whether such a tax saving scheme is valid or not. As pointed out 
above, the courts apply different criteria with varying emphasis, thus 
making it more advantageous to do business in those jurisdictions where 
the courts are lenient than in others where the courts are more strict. 

By providing that a major stockholder cannot advance money as a 
creditor to his corporation, no real hardship is imposed on either. If a 


EXPLANATION. Advances by major shareholders to their corporation are either 
made for a valid business purpose, or are used as a tax-saving device of which the 
most lucrative aspect is the interest deduction derived by the corporation on interest 
payments to the shareholder-creditor. Payments of the latter type are in the nature 
of a dividend and thus should not be deductible by the c tion. This proposal 
would abrogate much of the incentive to make such shareholder loans solely _ tax 
purposes but would still allow legitimate loans when the shareholder chooses to bene- 
fit his corporation by such advances. 

The tax loophole inherent in the non-taxable repayment of a shareholder loan 
which, though denominated as a loan, = actually needed as permanent equity capital 
would not be completely plugged b roposal. However, attempts to take ad- 
vantage of this possible tax loophole = id be subject to a stringent bona-fideness 
test. If the shareholder advance could not meet such a test it would be treated as 
stock and its repayment subject to section 301 of the Internal Revenue Code. 

This proposal is in line with, but goes farther than, the proposed legislation in the 
preliminary draft ef | the 1954 Internal Ree yer Code (H.R.Rep.No. 8300, supra note 
104, sections 275 and 312(b), (c), and (d)), which denied all interest on sub- 
ordinated shareholder loans where the lender owned at least twenty-five per cent of 
the corporation’s participating stock. This preliminary draft was silent as to the 
validity of the principal amount of the loan. 

122 Section 301 of the 1954 Internal Revenue Code subjects distributions of property 
made by a corporation with respect to its stock to taxation as a dividend. If a major 
stockholder can designate a portion of his investment in the corporation as indébtedness 
of the corporation then he can avoid section 301 ramifications upon repayment of such 
designated sey yer 

128 See, ¢.g., the arbitrary five percent limitation applied by i 341 341 (@) (1) of 
the 1954 Internal Revenue Code to stockholders of teltapetblie’ derpere 
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corporation is adequately capitalized it should have no trouble securing 
loans from outsiders. If it is not adequately capitalized and the major 
stockholders are forced to advance it money, such advances should be 
regarded as equity capital, because all investment in a corporation up to 
the point of adequate capitalization is logically capital investment. Be- 
yond that point outsiders are willing to advance their own funds. 


A speculative business generally has difficulty in securing loans from 
outside sources, the reason being that outsiders are unwilling to place 
their money at the risk of a business, which is just what they would be 
doing if such business were speculative. If money advanced to a cor- 
poration is automatically placed at the risk of its business it is, by its 
very nature, equity capital. Therefore, major stockholders advancing 
money to a speculative business, such advances automatically being at 
the risk of the business, should not be allowed to treat such advances as 
loans. 


Thus the argument that this recommendation is unfair to the smaller 
and speculative corporations’ is without valid foundation. As for the 
major stockholders, if they desire to earn interest on their private funds, 
they are free to go out and invest them elsewhere. 

All funds advanced by minor stockholders (those owning less than 
twenty percent of the voting stock of the corporation) to their cor- 
poration will not fall under the prohibition of this recommendation 
automatically. However, the courts should be allowed to scrutinize 
such loans to insure that they are bona fide; if they are not, they should 
not be treated as indebtedness for Federal Income Tax purposes. 


Tests of whether a loan is bona fide are: (1) was the transaction at 
arms length; (2) was their a valid corporate business purpose for the 
loan;!25 (3) what was the use made of the funds advanced; (4) could the 
advance be considered as a part of the initial capital of the corporation; 
and (5) at the time of the advance was the corporation inadequately 
capitalized? 


In cases where a major stockholder sells his corporation its stock in 
trade, the automatic prohibition of this recommendation should not 
apply. However, the courts should have the same power to scrutinize 
the good faith of the transaction as they would in the case of minor 
stockholders. 


124 See statement by Scott W. Lucas on behalf of American Finance Conference, 
Hearings Before the Senate Committee on Finance, 83d Cong., 2d Sess. 717 (1954), 
for similar argument. 


125 A valid business purpose is one which is beneficial to the corporation as a 
business entity and is to be tested solely at the corporate level. The interpretation of 
valid business purpose made by the Ninth Circuit in the case of Estate of Miller v. 
C.LR., 239 F.2d 729 (9th Cir. 1956) is expressly rejected. 
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For purposes of this recommendation, all loans to a corporation which 
are guaranteed or suretied by a shareholder of that corporation shall be 
treated as having actually been made by such shareholder.!*6 


V. SUMMARY OF RECOMMENDATIONS 


If the holder of the instrument owns twenty percent or more of the 
voting stock of the issuing corporation, the instrument is treated as 
capital stock of the issuing corporation for Federal Income Tax pur- 
poses, and payments thereon are treated as dividends rather than as in- 
terest. 

If the holder does not own twenty percent or more of the voting 
stock of the issuing corporation, or if he does but the obligation was 
issued for the corporation’s stock in trade, then such obligation must 
contain the following characteristics in order to be treated as indebt- 
edness for Federal Income Tax purposes:127 


1. It must have a definite maturity date. 

2. The holder must be able to unconditionally enforce the obligation 
within a reasonable time after default. 

3. It must not grant voting rights to its holder during its life. 

4. It must be issued for adequate consideration. 

5. It must be bona fide. 


In addition the interest payments must not be ultimately contingent on 
the corporation’s earnings if such payments are to be deductible for 
Federal Income Tax purposes. If the payments are so contingent then 
for Federal Income Tax purposes they are treated as dividends. 


126 For the loophole that this provision is intended to plug, see Fuller, Tax Results 
of Stockholder Advances and Guaranty Payments, 29 Tut.L.REv. 775, 783-784 (1955). 


127 It will be noted that these recommendations contain no provision for the sub- 
ordination of an obligation to the claims of other creditors. It is the opinion of the 
authors that this factor is comparatively unimportant because (1) the major stock- 
holder provision (section IV F. supra) makes subordination applicable only to minor 
stockholders, if at all, and (2) only express subordination can be provided for. It 
would seem that any distinction between express subordination and unexpressed sub- 
ordination (i.e., subordination by operation of law) is unfair and unwarranted since 
a corporation can have stockholder debt which, though not expressly subordinated to 
the claims of other creditors, would be so subordinated by the courts under the 
Pepper v. Litton doctrine. Pepper v. Litton, 308 U.S. 295 (1939). 

The ultimate question of whether an instrument is subordinated to the claims of 
general creditors of the corporation is one for the courts to decide. In reaching their 
decision the courts apply their own criteria. To advance a recommendation that 
would rely for its application on a court decision would only add to the existing un- 
certainty. These recommendations also contain no ratio test as such. It is suggested 
that a set ratio test is arbitrary when universally applied since it should vary from 
business to business. 

For proposals recommending that subordination be fatal to indebtedness see: ALI 
Fep. Income Tax STATUTE, supra note 90, at 228; A.B.A. Secrion or TAXATION, 
supra note 103, at 36; H.R.Rep.No. 8300, supra note 104, sections 275 and 312(c) (1). 
For a proposal recommending a ten to one ratio test, see A.B.A. Section or Taxa- 
TION, supra note 103, at 36. 
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DENATURALIZATION—Goop Cause AFFIDAVIT REQUIREMENT SATISFIED BY 
Facts DRAWN FROM RECORDS OF IMMIGRATION SERVICE.—Nowak v. 
United States, 238 F.2d 282 (6th Cir. 1956). 


Action was brought under the Immigration and Nationality Act of 
1952, 66 Srat. 260, 8 U.S.C. § 1451(a) (1952), as amended 68 Strat. 1232 
(1954), 8 U.S.C. § 1451(a) (Supp.III 1956), to revoke defendant’s cer- 
tificate of citizenship. The Government filed an affidavit of good cause 
signed by its attorney and reciting facts drawn from official records of 
the Immigration Service. Defendant contended that the court did not 
have jurisdiction since the statute required, as a procedural prerequisite, 
the filing of an affidavit which must be evidentiary in character and can- 
not be based on hearsay. Held, the affidavit need only set forth the 
specific facts supporting the action and need not contain admissible evi- 
dence in the form of statements by prospective witnesses. 

The statutory provision requiring the good cause affidavit for a de- 
naturalization proceeding first appeared in the Act of June 29, 1906, 
§ 15, 34 Srat. 601, and has been continued to date without substantial 
change. The Immigration and Nationality Act of 1952 provides that, in 
certain specified cases, it is the duty of the United States attorney, “upon 
affidavit showing good cause therefor,” to bring suit for denaturalization. 
8 U.S.C. § 1451(a) (1952). 

A majority of the lower federal courts have interpreted section 1451- | 
(a) to require the United States attorney to bring a denaturalization 
action when the affidavit is presented to him, and have held that the 
filing of such an affidavit is not a procedural or jurisdictional prerequi- 
site for the action. Schwinn v. United States, 112 F.2d 74 (9th Cir. 
1940), aff'd per curiam on other grounds, 311 U.S. 616 (1940); United 
States v. Tuteur, 215 F.2d 415, 419 (7th Cir. 1954); United States v. 
Shinkevich, 131 F.Supp. 547 (E.D.Pa. 1955); United States v. Collins, 
131 F.Supp. 545 (S.D.N.Y. 1955); United States v. Knight, 291 Fed. 129 
(D.Mont. 1923), aff'd on other grounds, 299 Fed. 571 (9th Cir. 1924); 
United States v. Leles, 227 Fed. 189 (N.D.Cal. 1915). But these de- 
cisions have been followed with some reluctance. See United States v. 
Lustig, 110 F.Supp. 806, 808, n. 3 (S.D.N.Y. 1953). 

A minority of the lower federal courts, however, have taken the op- 
posite view, holding that the filing of such an affidavit is prerequisite to 
the denaturalization proceeding. United States v. Candela, 131 F.Supp. 
249 (S.D.N.Y. 1954); Cohen v. United States, 38 App.D.C. 123 (1912). 
See United States v. Richmond, 17 F.2d 28 (3d Cir. 1927); United States 
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v. Salomon, 231 Fed. 928 (5th Cir. 1916). But none of the courts re- 
quiring the affidavit to be filed expressed an opinion as to whether it 
must be based on admissible evidence, or on hearsay. However, in 
United States v. Leles, supra, the court stated by way of dicta that the 
affidavit need not be based on personal knowledge of the affiant, as such 
a requirement would be unreasonable and burdensome on the Govern- 
ment. 227 Fed. at 192. 

In 1956 the Supreme Court, interpreting section 1451(a), United 
States v. Zucca, 351 U.S. 91 (1956), held that the affidavit must be filed 
as a part of the denaturalization proceeding and “. . . must set forth 
evidentiary matters showing good cause for cancellation of mores 
351 U.S. at 99. The Court indicated that the mere bringing of a. de- 
naturalization action resulted in serious consequences to the defendant, 
and thought the plain meaning of the statute revealed a congressional intent 
to provide this safeguard for innocent defendants. 351 U.S. at 99. The 
dissent interpreted the majority opinion as requiring the affidavit to be 
based on personal information, but disagreed with this holding on the 
ground that the statute merely calls for the allegation of sufficient facts 
to show a prima facie case for denaturalization, which allegation can be 
part of the complaint or in the form of an affidavit. 351 U.S. at 104. 

Immediately prior to the Zucca case a federal district court, following 
United States v. Leles, supra, held that the affidavit need not be based on 
ge knowledge. United States v. Costello, 142 F.Supp. 325 (S.D. 

-Y. 1955). Upon reconsideration of the issue, in the light of the 
Zucca decision, that court interpreted Zucca as requiring only that the 
affidavit must be filed and must set forth concrete facts supporting the 
action. United States v. Costello, 142 F.Supp. 290 (S.D.N.Y. 1956). 

Another recent decision interpreted the Zucca holding in a similar 
manner, and answered the argument that the affidavit should be based on 
personal knowledge by stating, “. . . I am unwilling to believe that [the 
Supreme Court] intended so to hamstring the enforcement of the law, in 
an area where for security reasons the government should not be re- 
quired to disclose prematurely the names of its witnesses and investiga- 
tors.” United States v. Chandler, 142 F. Supp. 557, 560 (D.Md. 1956). 

In the instant case the court held that the Zucca requirement of an 
affidavit setting forth evidentiary matter showing good cause did not 
mean that the affidavit must contain admissible evidence in the form of 
testimony of prospective witnesses. The affidavit was required only to 
contain sufficient concrete facts to apprise the defendant of the basis of 
the action; and the source of these facts, for purposes of the affidavit, 
was held to be immaterial. Although the court did not refer to the re- 
cent Costello and Chandler cases, it is submitted that those decisions and 
the principal decision arrive at a similar interpretation of the Zucca rule. 
The Costello and Chandler cases held that the affiant need not have per- 
sonal knowledge, while the instant case decided that the affidavit may be 
based on hearsay and need not contain admissible evidence. 
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These holdings, which interpret the Zucca opinion so as to narrow the 
scope of the effect attributed to it by the dissent in that case, appear to 
constitute a sound rule. They provide a reasonable limitation on the good 
cause affidavit requirement of the statute. For the utility of and the bene- 
fits to be derived from requiring the affidavit to contain admissible evi- 
dence in the form of statements by prospective witnesses with personal 
knowledge are slight as compared with the unreasonable burdens placed 
on the Government by such a requirement. This is especially true in 
cases involving security risks where the Government’s interests are best 
served by keeping secret the identity of its agents and witnesses until their 
appearance at trial. 

On the other hand, this interpretation does not undermine the essential 
purpose behind the Zucca rule, which is to insure adequate protection to 
the interests of a defendant. He is entitled to a notice of the detailed facts 
supporting the charges against him. And judicial review of the sufficiency 
of the facts stated in the affidavit serves to protect innocent defendants 
from the adverse publicity of a denaturalization trial. In addition, the de- 
fendant still has the traditional and most important safeguard that all al- 
legations must be proved at the trial by competent and admissible evidence. 


Gene A. Bechtel 


FeperaAL Courts—UseE or GRAND JuRY INFORMATION IN THE PREPARATION 
oF Civit Cases.—Cain v. United States, 239 F.2d 263 (7th Cir. 1956). 


Upon the recommendation of the Treasury Department, the Depart- 
ment of Justice initiated grand jury proceedings to investigate appellant’s 
federal income tax matters. The grand jury caused subpoenas duces tecum 
to be issued to appellants for material previously sought but not obtained 
by departmental subpoenas from the district director of Internal Revenue. 
Documents supplied the grand jury in compliance with the subpoenas 
were delivered to treasury agents for searching. Appellants’ petition 
seeking to prevent the use in preparation of a civil suit of records and 
documents so gained by treasury agents was dismissed by the district 
court. Held, reversed; the requirement of secrecy of grand jury pro- 
ceedings precludes the use in civil proceedings of information obtained 
under the authority of the grand jury. 

Traditionally, investigations and deliberations of grand juries have been 
functions of criminal procedure conducted in strict secrecy. State v. 
McPherson, 114 lowa 492, 87 N.W. 421 (1901); Commonwealth v. Mead, 
12 Gray (Mass.) 167, 71 Am.Dec. 741 (1858). So strict was the require- 
ment of secrecy that anciently a grand juror who disclosed to an indicted 
person the evidence that had been given against him was made an acces- 
sory to the crime, and today, a grand juror may be held in contempt for 
any unauthorized disclosure of grand jury proceedings. Goodman v. 
United States, 108 F.2d 516, 519 (9th Cir. 1939). 
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The reasons for such secrecy are to allow the jurors freedom of de- 
liberation, to prevent escape of an indictable party, to prevent suborna- 
tion of perjury and tampering with witnesses and to protect an innocent 
accused. United States v. Amazon Industrial Chemical Corp., 55 F.2d 
254, 261 (D.Md. 1931); United States v. Rose, 215 F.2d 617 (3rd Cir. 
1954). Thus, in criminal proceedings other than prosecutions for perjury 
before the grand jury, disclosure of matters transpiring before the grand 
jury is usually prohibited. State v. Borg, 8 N.J. Misc. 349, 150 Atl. 189 
(1930); United States v. American Medical Association, 26 F.Supp. 429 
(D.D.C. 1939). The responsibility for relaxation of the rule of secrecy 
in grand jury proceedings resides in the court, of which the grand jury is 
a part and under the general instructions of which it conducts its judicial 
inquiry. Schmidt v. United States, 115 F.2d 394, 397 (6th Cir. 1940); 
Cobbledick v. United States, 309 U.S. 323, 327 (1940). 

However, in criminal prosecutions it has been recognized that there 
may be a point in time after which the reasons for secrecy no longer 
exist. Metzler v. United States, 64 F.2d 203 (9th Cir. 1933). Therefore, 
after an indictment has been found and the accused apprehended, a dis- 
closure may be permissible. United States v. Perlman, 247 Fed. 158 
(S.D.N.Y. 1917); Commmonwealth v. Mead, supra. And once the grand 
jury’s functions are ended, disclosure may be wholly proper where the 
ends of justice require it. United States v. Socony-Vacuum Oil Co., Inc., 
310 U.S. 150 (1940); Izer v. State, 77 Md. 110, 26 Atl. 282 (1893). But 
when allowed, disclosure may be made only to proper parties. Applica- 
tion of Bar Association of Erie County, 182 Misc. 529, 47 N.Y.S.2d 213 
(1944); In re Martin, 170 Misc. 919, 11 N.Y.S.2d 607 (1939). 

It has been indicated that the principle allowing the use of grand jury 
minutes is to serve the public interest in law enforcement. In re Martin, 
supra. Accordingly, disclosure has been allowed to police officials seek- 
ing to determine whether an indicted policeman has been derelict in his 
duties, In re Bullock, 103 F.Supp. 639 (D.D.C. 1952); to a municipality 
seeking information concerning corruption in its police department, In re 
People ex. rel. Sawpit Gymnasium, 60 N.Y.S.2d 593 (Sup.Ct. 1946); and 
to a commissioner investigating the conduct of a state district attorney, 
In re Crain, 139 Misc. 799, 250 N.Y.S. 249 (1931). Minutes which led 
to indictment for violations of prohibition laws have been released on the 
United States attorney’s application for use in a subsequent action to re- 
voke a liquor license. In re Grand Jury Proceedings, 4 F.Supp. 283 (E.D. 
Pa. 1933). 


In a few cases, disclosure of the grand jury proceedings has been al- 
lowed in civil suits, as in Huidekoper v. Cotton, 3 Watts (Pa.) 56 (1834) 
(suit for malicious prosecution). Disclosure has likewise been allowed in 
suits for slander, Sands v. Robison, 12 Smedes & M. (Miss.) 704, 51 Am. 
Dec. 132 (1849); in a suit for criminal conversation with the plaintiff's 
wife, Burnham v. Hatfield, 5 Blackf. (Ind.) 21 (1838); and in an action 
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for assault and false imprisonment, Kirk v. Garret, 84 Md. 383, 35 Atl. 
1089 (1896). 

Proceeding under statutes which allow enforcement by either criminal 
or civil proceedings, the United States has followed a criminal prosecu- 
tion with a civil suit, making extensive use in the latter of grand jury mat- 
ter elicited before the prior criminal prosecution. See United States v. 
Ben Grundstein & Sons Co., 137 F.Supp. 197 (D.N.J. 1955). In such a 
situation the defendant may also be allowed to use the grand jury matter. 
Ibid. Proceeding under a like statute, the United States has instituted a 
civil suit on information resulting from the investigation of a grand j 
which found no indictment. See United States v. General Motors Corp., 
15 F.R.D. 486 (D.Del. 1954) (propriety of such use not actually in issue). 
In United States v. Proctor & Gamble Co., 19 F.R.D. 122, 124 (D.N.J. 
1956), appeal docketed, 25 U.S.L.Weex 3195 (U.S. Jan. 1, 1957) (No. 
609), a civil antitrust proceeding was instituted by the Department of 
Justice after extensive grand jury investigations resulting in no indict- 
ment. The purpose of the grand jury proceedings, as admitted by af- 
fidavit, was to determine what enforcement action would be available 
through criminal proceedings, civil proceedings or both. United States v. 
Proctor & Gamble Co., 14 F.R.D. 230, 233 (D.N.J. 1953). The court 
denied a motion to suppress the evidence obtained by grand jury process 
for use in the civil action, indicating that the fourth and fifth amend- 
ments, upon which the motion was based, were irrelevant to the matter 


at hand. Apart from the grounds supporting the motion, the court was 
unwilling to criticize this Posen eh Sony use of grand jury process. 


United States v. Proctor & Gamble Co., 19 F.R.D. 122 (1956). 

In the principal case, the court, while concluding the opposite with 
respect to the constitutional ramifications, seemed to place primary em- 
phasis upon the sanctity of the grand jury proceedings as a function of 
pure criminal procedure, and considered the utilization of such proceed- 
ings as a means of eliciting information for use in a civil action to be an 
unwarranted perversion of the constitutionally sanctioned criminal func- 
tion. 

The sole means available to the Department of Justice in certain types 
of actions for compelling production of information prior to the filing of 
a complaint in a civil proceeding is the use of the grand jury powers. 
REPORT OF THE ATTORNEY GENERAL’s CoMM. To STUDY THE ANTITRUST 
Laws, 344 (1955); see United States v. Proctor & Gamble Co., supra, 
19 F.R.D. at 124 n.7. This appears to be the standard method employed by 
the Antitrust Division of the Justice Department in obtaining information 
on which to base subsequent civil proceedings. United States v. Proctor 
& Gamble Co., supra, 19 F.R.D. at 124. Similar procedure might also be 
followed under similar statutes which provide for both civil and criminal 
liability but which provide no effective means of investigation. The in- 
stant case indicates the use of this method in tax fraud cases, and the False 
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Claims Act would likewise appear amenable to such procedure. See 
18 U.S.C. §§ 287, 1001 (1952). 

Although in the instant case the court distinguished its holding from 
certain criminal cases in which secrecy was relaxed, no reference was 
made to the civil cases wherein such grand jury matter was used, either 
subsequent to criminal proceedings or as the only action resulting from 
the investigation. And no distinction is to be found in the cases between 
the use of documents or records and the use of oral testimony heard by 
the grand jury or the minutes of its baat Thus it is not apparent 
whether the principal decision stands as authority against all use of the 
grand jury’s findings in subsequent civil proceedings, as the language 
would indicate, or whether it stands only against the use in civil pro- 
ceedings of information elicited by grand jury process solely for that 
purpose. In either event, it is submitted that the effect of the holding 
in the instant case will be highly detrimental to the investigatory power 
of the Government in the antitrust and other important fields, and that, 
absent clarification by the Supreme Court, legislative action may well be 
necessary to resolve the problem thus presented. 


George Harrington and C. Alan Melton 


FEDERAL INCOME TAXATION—NONCORPORATE GUARANTOR’S Loss ON PAyY- 
MENT OF GUARANTY LIMITED To Nonsusiness Bap Dest DeEpUCTION.— 
Putnam v. Comm’r, 352 U.S. 82 (1956). 


Taxpayer, a practicing attorney, was required to satisfy a promissory 
note he had guaranteed for a corporation in which he held stock, and 
which, although insolvent and its assets liquidated, was still in existence at 
the time of payment. Taxpayer contended that his payment on the 
guaranty was fully deductible from ordinary income as a loss on a trans- 
action entered into for profit under section 23(e)(2), Int. Rev. Code of 
1939, 53 Srat. 13 [now Int. Rev. Cope or 1954, § 165(c)(2)], since the 
subrogated debt he a against the corporation was uncollectible 
when it arose and could not therefore “become worthless” in his hands. 
The Tax Court, however, sustained the Commissioner’s determination that 
the loss was a nonbusiness bad debt, entitled to short-term capital loss treat- 
ment under section 23(k) (4) of the 1939 Code, supra [now Int. Rev. Cope 
oF 1954, § 166(d)(1)]. 13 CCH Tax Ct. Mem. 458 (1955), aff'd, 224 
F.2d 947 (8th Cir. 1955). Held, affirmed; the noncorporate guarantor of a 
corporate obligation is limited to a nonbusiness bad debt deductible only 
as a short-term capital loss; a subrogated debt will momentarily retain in 
the hands of the guarantor the value which by virtue of the guaranty it 
had in those of the principal creditor, so that the debt becomes worthless 
in such grantor’s hands. 


‘Under the doctrine of subrogation, when.a guarantor pays a debt, the 
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debtor’s original obligation to the creditor shifts to the guarantor who 
steps into the creditor’s shoes and acquires not a new debt, but the old 
claim against the debtor. Aetna Life Ins. Co. v. Middleport, 124 U.S. 534 
(1888); United States v. Munsey Trust Co., 332 U.S. 234 (1947). And this 
doctrine of subrogation has been used to define “debt” for purposes of the 
bad debt deduction. Shiman v. Comm’r, 60 F.2d 65 (2d Cir. 1932); 
Whitcher v. Welch, 22 F.Supp. 763 (D.C.Mass. 1938). 

The Internal Revenue Code of 1939 allowed deductions both for losses, 
Int. Rev. Code of 1939, § 23(e)(2), 53 Srar. 13, and for bad debts, Int. 
Rev. Code of 1939, § 23(k) (4), added by 56 Srar. 820 (1942). The pro- 
visions are mutually exclusive, and a loss from a bad debt must be de- 
ducted as a debt or not at all. Spring City v. Comm’r, 292 U.S. 182 (1954). 

Section 23(k)(4) has been interpreted by legal writers as a limitation 
on revenue losses from deductions of so-called bad debts to friends and 
relatives. See 65 Yate L.J. 247 (1955); 11 Tax L.Rev. 29 (1955); H.R. 
Rep.No. 2333, 77th Cong., 2d Sess. 45 (1942). To have a bad debt de- 
duction, within the meaning of this section, there must be a bona fide debt 
which taxpayer is legally bound to pay, Shiman v. Comm’r, supra; Ham- 
len v. Welch, 116 F.2d 413 (1st Cir. 1940); or the courts will find a non- 
deductible gift. W-.F. Young, Inc. v. Comm’r, 120 F.2d 159 (1st Cir. 
1941). To be deductible, a bad debt must “become worthless” in tax- 
payer’s hands during the taxable year, Int. Rev. Code of 1939, § 23(k)(1), 
added by 56 Srar. 820 (1942); and one who voluntarily assumes a debt 
known by him to be worthless has not assumed a debt but has made a gift, 
American Cigar Co. v. Comm’r, 66 F.2d 425 (2d Cir. 1933). 

Whereas the deductibility of losses from debts depends upon the exis- 
tence of a bona fide debt, the deductibility of losses arising from a trans- 
action entered into for profit depends upon the existence of a profit 
motive. Heiner v. Tindle, 276 U.S. 582 (1928), cf., Dresser v. United 
States, 55 F.2d 499 (Ct. Cl. 1932); Ewing v. Comm’r, 213 F.2d 438 (2d 
Cir. 1954). Sufficient profit motive has been found in the desire to pro- 
tect the value of one’s capital stock, Ansley v. Comm’r, 217 F.2d 252 (3rd 
Cir. 1954); or the desire to protect the value of one’s estate holdings by a 
testamentary sale of stock to trusted friend at loss, Kress v. Stanton, 98 
F.Supp. 470 (D.Pa. 1951). If the original transaction was one for profit, 
all its component parts are transactions entered into for profit, Owen v. 
United States, 99 F Supp. 855 (D. Neb. 1951); and the taxpayer need not 
have a moral certainty that profit will result, Fox v. Comm’r, 190 F.2d 
101 (2d Cir. 1951). 

Prior to the principal case, some courts have treated losses from guar- 
anty payments not as bad debts but rather as losses from transactions en- 
tered into for profit. These decisions are based upon a “no debt” theory 
and upon the existence of a profit motive. Fox v. Comm’r, supra. The 
“no debt” rationale holds that even though a subrogation takes place, the 
claim is illusory since the so-called debt was worthless or uncollectible 
when it arose by subrogation, and thus there is no debt. This doctrine 





QaTomae ! 


Sr ee 


RECENT CASES 615 


developed from dictum in Eckert v. Burnet, 283 U.S. 140 (1931). In that 
case a cash-basis taxpayer discharged a guaranty with his promissory note 
which was not payable within the year. In denying any deduction for a 
debt “ascertained to be worthless and charged off during the taxable 
year,” Revenue Act of 1924, § 214(a)(7), 43 Srat. 270, the Supreme 
Court employed confusing language to the effect that the debt was worth- 
less when acquired and consequently there was nothing to charge off. 
This decision has been explained and limited in subsequent cases. Thus 
in Shiman v. Commnr’r, supra, the Second Circuit, in rejecting the Eckert 
dictum, noted that although the Supreme Court had indicated a debt de- 
duction might be available once payment was made, yet the “worthless- 
when-acquired” argument, if valid, would defeat such a deduction even 
after payment. And the Supreme Court itself later explained the sole 
issue in the Eckert case to be whether the cash-basis taxpayer could take 
a debt deduction in the year his note was given. Helvering v. Price, 309 
U.S. 409 (1940). Despite the explanations of the Eckert case, however, 
the “no debt” line of cases later followed its dictum to find an ordinary 


loss deduction in guaranty situations, even though the taxpayer was tech- 
nically subrogated to the debt of the primary debtor. Thus, an ordinary 
loss was permitted, where the wife’s motive in guaranteeing her spouse’s 
debt was to protect her own securities which had been pledged for his 
debts and where husband was dead and his insolvent estate closed at the 
time of payment of the guaranty, Fox v. Commr’r, supra; where taxpayer 


entered into the transaction with expectation of gain and the debt raised 
by subrogation was substantially uncollectible when it arose, Pollak v. 
Comm’r, 209 F.2d 57 (3rd Cir. 1954); and where there was an implied 
profit motive and the primary corporate debtor was insolvent when the 
guaranty was paid, Edwards v. Allen, 216 F.2d 794 (5th Cir. 1954); Cudlip 
v. Comm?’r, 220 F.2d 565 (6th Cir. 1955). 

On the other hand, even the most liberal decisions of the Tax Court 
have permitted ordinary loss deductions only where the taxpayer has not 
been subrogated to the claim against the principal debtor. See Frank B. 
Ingersoll, 7 T.C. 34 (1946); Abraham Greenspan, 8 T.C. 431 (1947). And 
in determining whether such subrogation has in fact taken place, the Tax 
Court has looked to the existence or nonexistence of the principal debtor 
at the time the guaranty is satisfied. Compare Frank B. Ingersoll, supra, 
where a corporate obligation was destroyed by reorganization and could 
not be subrogated to the taxpayer, with Peter Stamos, 22 T.C. 885 (1954), 
where the corporation was extant at the time of the guaranty payment so 
that the debt was capable of subrogation and the guarantor limited to a 
nonbusiness bad debt deduction. The Stamos case, supra, is regarded as 
having raised the question whether a guarantor might not obtain ordinary 
loss treatment merely by having the corporation dissolved prior to pay- 
ment so that no subrogation could occur. See 68 Harv.L.Rev. 1079 
(1955). However, the Supreme Court in the instant case found that the 
Eckert decision was not authority for the “no debt” theory, and declined 
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to draw a distinction as to whether or not the corporation was in existence 
at time of payment, holding that the guarantor’s nonbusiness loss would 
receive short-term capital loss treatment in either situation. 

As the law now stands, a guarantor not falling within the terms of 
section 166(f), enacted in 1954, is limited to a nonbusiness bad debt de- 
duction. Section 166 allows ordinary loss deductions for loss suffered by a 
noncorporate taxpayer in guaranteeing a noncorporate obligation if pro- 
ceeds of the loan were used in the trade or business of the borrower and 
if the obligation of the borrower to the creditor was worthless at the time 
of discharge of the guaranty. Thus, the noncorporate guarantor of cor- 
porate obligations receives short-term capital loss treatment, but certain 
noncorporate guarantors of noncorporate obligations may obtain ordinary 
loss treatment. The effect of section 166(f) on existing case law and on 

tors not within its terms has occasioned considerable comment. 
See 68 Harv.L.Rev. 1079 (1955); 65 Yate L.J. 247 (1955); 11 Tax L.Rev. 
29 (1955). 

In holding that a guaranteed debt has value in the hands of the guaran- 
tor if only for a moment, 352 U.S. at 89, the principal decision apparently 
resorted to a strained interpretation of the doctrine of subrogation. See 
Fox v. Commnr’r, supra, and the dissent in the instant case, 352 U.S. at 95. 
It is believed, however, that the Supreme Court utilized the technical 
point of subrogation in order to oe a broad policy. By overrul- 
ing those cases permitting a loss deduction if the claim is completely 
worthless or uncollectible at the time subrogation takes place, the Court 
properly treats the guarantor of a nonbusiness corporate debtor in the 
same manner as the debtor, as far as tax consequences are concerned. 
Merely by acting as a guarantor, the taxpayer has in effect incurred a 
debt in his own right within the meaning of section 23(k) (4), and has 
not thereby entered into a “transaction for profit.” The decision thus 
takes the view that there is no difference, either real or economic, 
between an investment loss resulting from a direct loan to a corporation, 
and one resulting indirectly from a guaranteed bank loan. 


Edna P. Goldberg 


FEDERAL CourTts—ARMED Forces—PowWER TO REVIEW TYPE OF DISCHARGE 
Given To DraFtee.—Harmon v. Brucker, Case No. 13,230 (D.C.Cir. 
1957), petition for cert. filed, 25 U.S.L. Weex 3237 (US. Feb. 19, 
1957) (No. 777). 


Plaintiff was inducted into the army under the Universal Mili 
Training and Service Act of 1948, 62 Srat. 604, as amended, 50 U.S. 
App. §§ 451-473 (1952) which provided for two years service “unless 
sooner released, transferred, or discharged in accordance with procedures 
prescribed by the Secretary of Defense.” 62 Strat. 606, 50 U.S.C.App. 
§ 454(b) (1952). Prior to the expiration of this period and despite his 
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concededly unblemished service record, plaintiff was given an “Unde- 
sirable Discharge” (changed to “General under Honorable Conditions” 
pending the appeal of the instant case) pursuant to Department of De- 
fense Directive 5210.9 (April 7, 1954) which provided for the separation 
of members of the armed forces whose retention was not “clearly con- 
sistent with the interests of national security.” The army based its de- 
termination primarily upon plaintiff's non-criminal conduct and associa- 
tions prior to his induction. Two army discharge review boards and the 
Secretary of the Army declined to alter plaintiff’s discharge classification. 
The decisions of these boards are “final” subject only to review by the 
Secretary. 58 Strat. 286 (1944), 38 U.S.C. § 693h (1952). Alleging arbi- 
trary administrative action and violation of his rights under the first, fifth 
and sixth amendments, plaintiff sought a declaratory judgment that his 
discharge was void, and an order compelling the issuance of an honorable 
discharge. The district court refused relief for lack of jurisdiction. 137 
F.Supp. 475 (D.D.C. 1956). Plaintiff argued on appeal that only questions 
of law were involved so that the court below erred in not finding jurisdic- 
tion. Held, affirmed; courts have no power to review the administrative 
processes by which the President and his appointees administer the affairs 
of the military, and this inhibition extends to review of discharges from 
the service. 


Where Congress has declared administrative action to be final, judicial 
review is normally precluded since, aside from constitutional questions, it 
is for the Congress to determine how the rights which it creates shall be en- 
forced, Switchmen’s Union of North America v. National Mediation 
Board, 320 U.S. 279 (1943). Yet such action may be reviewed to determine 
whether the agency had jurisdiction to act, Ng Fung Ho v. White, 259 
US. 276 (1922); or, conversely, whether the administrator unlawfully re- 
fused to exercise his jurisdiction, McGrath v. Kristensen, 340 U.S. 162 
(1950). A “final” action will not stand where there is no evidence to sup- 
port it, Dickinson v. United States, 346 U.S. 389 (1953), or where the final 
determination has been reached by procedures inconsistent with due proc- 
ess of law, Gonzales v. United States, 348 U.S. 407 (1955). A mere claim 
which raises a federal question will give a court jurisdiction to review, 
but whether a cause for which relief can be granted has been stated is 
another and more difficult question. Montana-Dakota Util. Co. v. North- 
western Pub. Serv. Co., 341 U.S. 246 (1951). Merely stating a question 
of law does not state such a cause, Switchmen’s Union, supra; but cf. 
United States v. Williams, 278 U.S. 255 (1929) (dictum). Rather it is 
the type of problem involved and the history of the statute in question 
that resolve the question. No generalization can supply the answer. 
Switchmen’s Union, supra. 

While the President is the Commander-in-Chief of the military forces, 
US. Constr. art. II, § 2, cl. 1, Congress has the power to regulate these 
forces, id., art. I, § 8, cl. 14, and has vested their administration in the 
executive. 10 U.S.C. § 3012 (1956). Historically, the Secretary of War 
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and his agents have been invested with the power of granting discharges. 
Act of April 10, 1806, c.20, art. II, 2 Srat. 361, 39 Srat. 668 (1916). 
In view of the unique position of the military and its needs, and the 
comprehensive statutory scheme set up by Congress for its administra- 
tion, the scope of review of military determinations has been considered 
to be sui generis. Burns v. Wilson, 346 U.S. 137 (1953). “[T]he rights 
of men in the armed forces must perforce be conditional to meet certain 
overriding demands of discipline and duty, and the civil courts are not 
the agencies which must determine the precise balance to be struck in 
this adjustment.” Burns v. Wilson, supra at 140. And even what con- 
stitutes due process of law must be defined with regard to the peculiar 
circumstances surrounding military service. Reaves v. Ainsworth, 219 
USS. 296 (1911). 


The scope of judicial power to review the type of discharge issued to a 
soldier, has been expressly left open by the Supreme Court. Patterson v. 
Lamb, 329 U.S. 539 (1947). It would seem, however, that certain fun- 
damental requirements are always necessary to obtain such review. Hold- 
ing as he does the ultimate power to grant discharges, the Secretary of 
the Army is an indispensable party to such a suit; and a court having 
jurisdiction over his subordinates only could have no power to review 
what is ultimately the Secretary’s action. St. Helen v. Wyman, 139 
F.Supp. 545 (N.D.Cal. 1956). Contra, Levin v. Gillespie, 121 F.Supp. 
726 (N.D.Cal. 1954), order vacated on amendment of statute, Civil No. 
33574, March 24, 1955. Secondly, since such an action, though denomi- 
nated a declaratory judgment, essentially resembles mandamus, a court 
without power to issue mandamus originally would be powerless to 
grant the relief requested. Marshall v. Wyman, 132 F.Supp. 169 (N.D. 
Cal. 1955) (alternative holding). Finally, all administrative remedies 
providing for review of discharges must be exhausted before review may 
be obtained. Schustack v. Herren, 136 F.Supp. 850 (S.D.N.Y. 1955), 
aff'd, 234 F.2d 134 (2d Cir. 1956). 


Judicial power to review the issuance of discharges from the draft 
which deprived the recipients of substantial state and federal benefits has 
been denied. Davis v. Woodring, 111 F.2d 523 (D.C.Cir. 1940); Patterson 
v. Lamb, supra. But there is some doubt that these plaintiffs were ever in 
the army. Where plaintiff was discharged “without honor” prior to the 
end of his enlistment and sued to recover his pay, relief was denied on 
grounds that the Secretary of War had an absolute discretion to terminate 
military service. Plaintiff in that case did not contest the type of dis- 
charge he had received, but only that the termination of his service had 
been illegal. Reid. v. United States, 161 Fed. 469 (S.D.N.Y. 1908), writ 
of error dismissed, 211 U.S. 529 (1909). In French v. Weeks, 259 US. 
326 (1922), and Creary v. Weeks, 259 U.S. 336 (1922) (decided on the 
same day), the power to review the discharge and/or retirement of army 
officers under a general plan to reduce the strength of the army after 
World War I was denied. Congress had provided that the decision of 








Fe Se ee 


ay 
5), 


















































RECENT CASES 619 
the army boards set up to carry out the plan would be final. The Su- 
preme Court felt that the administration of such affairs “in its nature” 
belonged to the executive and not to the judicial branch of the govern- 
ment. Creary v. Weeks, supra at 343. Admittedly erroneous findings of 
fact by army review boards have been held beyond the scope of judicial 
review under section 693(h). Gentila v. Pace, 193 F.2d 924 (D.C. Cir. 
1951), cert. denied, 342 U.S. 943 (1952). 

But some courts have assumed a power to review army action in this 
area, one court finding it had power to nullify a discharge and return a 
man to active duty where the Secretary’s action clearly violated a federal 
statute. Denby v. Berry, 279 Fed. 317 (D.C.Cir. 1922), reversed on other 
grounds, 263 U.S. 29 (1923). And in Nelson v. Peckham, 210 F.2d 574 
(4th Cir. 1954), the court assumed power to compel the army either to 
discharge or to commission the plaintiff, interpreting the statute as leaving 
that agency no discretion in the matter. See Orloff v. Willoughby, 345 
US. 83 (1953); Levin v. Gillespie, supra. 

In the instant case, plaintiff conceded the army’s authority to classify 
him as a security risk upon facts which occurred prior to his induction 
and to discharge him prior to the end of his normal term of service for 
that reason alone. But he would deny it the power to reflect this action 
in the type of discharge given to him. Since his service record was excel- 
lent, he argued that he was entitled, as of right, to an honorable discharge. 
Since no statute conferred such a right upon him, he necessarily proceeded 
upon constitutional grounds. 

It is submitted that this gave federal courts jurisdiction to review 
plaintiff’s claim, but that it did not necessarily create a cause of action 
for which they might grant relief. See Montana-Dakota Util. Co. v. 
Northwestern Pub. Serv. Co., supra. There are compelling reasons why 
the army should have adopted a policy affording to those in plaintiff's 
position the benefit of the doubt. That a certain stigma attaches to per- 
sons holding a less than honorable discharge may be conceded. But full 
opportunity was afforded plaintiff to urge these considerations upon the 
army. What he sought in effect, was to have a federal civil court sub- 
stitute its opinion as to what army policy should be. No precedent for 
such an intrusion has been found; indeed the cases indicate an extreme 
reluctance on the part of the civil courts to interfere with military mat- 
ters. If the army’s policy is erroneous, a legislative remedy exists. If the 
army’s policy were ultra vires or unconstitutional, clearly a judicial rem- 
edy would exist. Here, however, the Secretary did precisely what Con- 
gress empowered him to do. In view of the statutory language employed 
and the historical relationship between the civil courts and the military, 
judicial interference would appear unwarranted except where essential 
to preserve an overriding constitutional right. It is submitted that no 
such right existed here and that, after disposing of constitutional questions 
on their merits, the instant court properly declined to exercise its power. 


Robert W. Coll 
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GOVERNMENT LAWYER, by Malcolm A. Hoffmann. New York: Federal 
Legal Publications, 1956. 242 pages, $4.00. 


Contrary to what is suggested by its title, this book does not feature 
the government lawyer, either individually or collectively. It was not 
written to describe the functions or problems of the career government 
attorney nor to explain the opportunities and advantages available in gov- 
ernment service. It is rather a series of reflective essays, sometimes poli- 
tical, sometimes philosophical, but retaining quasi-legal overtones. There 
is little continuity to these thoughts; they jerk along taking the reader 
out of a subject prematurely and without satisfying either the reader or 
the subject. Insofar as there is one underlying theme, perhaps it is the 
relative position of the individual citizen in our democratic form of gov- 
ernment. It might more accurately have been entitled “Random Thoughts 
of a Government Lawyer.” 

Mr. Hoffmann served for approximately 16 years in the Government, 
in the National Labor Relations Board, during the troublesome adoles- 
cence of that agency, and in the Criminal Division and Antitrust Division 
of the Justice Department. His experiences in these agencies and his in- 
terpretation of those experiences is the vehicle which introduces, and in 
most instances substantiates his generalizations. By and large each chap- 
ter treats a specific piece of litigation in which the author participated, 
and the subsequent commentary evolves as the moral of the story. We 
thus have the N.L.R.B. period leading to reflections upon the New Deal 
and the inherent weaknesses in the fact-finding process. = es cases 
within the Criminal Division of the Justice Department develop into dis- 


sertations on social eae: and the necessity in a democracy for a free 


“market-place of ideas.” The antitrust era, to which the majority of 
the book as well as the author’s career was devoted, brings forth dis- 
cussion on the relative lack of security in government service, the posi- 
tion of ethics in Government and business, and the effect of public fear 
and hysteria in a democracy. 

Paradoxically, it is when the author relates these ranger © ex- 
periences that the book engenders its greatest interest. He is adept in 
fashioning a story. He writes with the vigor and freshness of one who 
not only enjoyed his work, but regarded it as a meaningful challenge. This 
same vitality, so well suited to capturing historical incidents, tends to dis- 
tort his perspective when dealing with political matters. It is perhaps 
regrettable that the author’s commentaries in the field of political and 
legal philosophy, while not without value for some purposes, were not 
reserved for separate treatment. 


[ 620} 
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The book is candid to a point that it loses objectivity in appraising our 
changing Government in the last two decades. Therein lies the. book’s 
strength and weakness. It vividly depicts the attitudes and methods of 
attorneys in N.L.R.B. and Antitrust work in the 1930’s and 40’s. But 
there is lacking a realization that these procedures were the product of an 
era, and not principles to be x pany to all governments in all times. He 
weakens his k when he tells us, “The marks which separate the gov- 
ernment lawyer from all others are that he believes in his clients, the 
United States... .” Again, after extolling the richness of the life of a 
government lawyer in terms of personal satisfaction, he tells the reader 
that, “His career is a gamble against many vicissitudes unknown to private 
life.” (Emphasis added.) This will come as a great surprise to both gov- 
ernment and non-government readers who more correctly, I think, re- 
gard the government lawyer’s relative freedom from “gamble” and 
“vicissitudes” as the quid pro quo to offset lower monetary compensation. 
It will be interesting to see whether Mr. Hoffmann, after practicing a few 
years, thinks that a private practitioner has less of these risks and whether 
five years hence he would still write in such sweeping terms as: “He [the 
government lawyer] can preserve his integrity in the practice of a pro- 
fession to an extent which most other practitioners cannot.” While the 
author can after 18 years k with some authority about his own ex- 
perience, he has no basis for such dogmatic generalizations about the 
private practice of law. Some, but happily not all, private practitioners 
reading such superficial generalizations will find confirmation of their 
worst fears as to how the government legal mind works and how much it 
knows about the world of reality. 

Mr. Hoffmann is perhaps justly wrathful at-times on the attitude of 
many businessmen in the 1930’s toward antitrust laws. But his objectivity 
becomes suspect when he deals with Communist infiltration in terms of 
Alger Hiss as though Hiss had been the only Communist in Government, 
and when he glosses over one of the dark periods of a great Department 
owen saying that, “Even though they [the government lawyer and 

tr. Caudle] have never met, he incurs personal jeopardy because Mr. 
Caudle buys his wife coats at wholesale prices.” It is a little like suggest- 
ing that the Teapot Dome episode was a “tempest in a teapot.” 

When the author plunges into the philosophical dissertations he often 
gets into water deeper than his commentary; he is distinctly at his best in 
exposition of specific cases he worked on. He dramatizes them well and 
does demonstrate a basic thesis that a high ranking career lawyer in the 
Justice Department has a rich and rewarding career. There he is per- 
haps too restrained. He could have said that lawyers as good as’ John 

. Davis and Elihu Root give dedicated service as unsung heroes. 


Warren E. Burger* 


*Judge, United States Court of Appeals for the District of Columbia Circuit; former 
Assistant Attorney General of the United States. 
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GovERNMENT CONTRACTING IN AToMic EneRrcy,! by Richard A. Tybout. 
Ann Arbor: University of Michigan Press, 1956. 185 pages, appendix, 
index, $4.50. 


The author of this book examines the contractual matrix of the atomic 
energy industry from the vantage point of an economist, looking upon a 
contract as a means by which a particular economic relationship, as dis- 
tinguished from a legal relationship, is established. 


The bulk of the book is devoted to a detailed examination of cost-plus- 
fixed-fee contracts.? Despite the increased portion of the Commission's 
total budget being devoted to the acquisition of raw materials, which are 
primarily acquired through the use of fixed-price contracts containing 
escalation provisions, the author states that “cost-plus-fixed-fee contracts 
are the backbone of the atomic energy contractor system.” (p. 63.) The 
author traces the politico-economic genesis of this type of contract to 
the dual economic uncertainties generated by military requirements, un- 
familiar production problems and fluctuating demands. The foundation 
is thus laid for a review of the incentives (fee, technological training, pub- 
lic goodwill) and risks (“minute” p. 74) to the cost-plus-fixed-fee con- 
tractor. From this review the conclusion is drawn that the nature of 
cost-plus-fixed-fee contracts necessitates close governmental supervision 
of contractors. In light of the traditional assumption of economists that 
financial rewards are “the prime movers of economic activities,” (p. 87), 
too much delegation to the cost-plus-fixed-fee contractor could too easily 
lead to mischief. The “Hanford overrun” episode, where a cost-plus- 
fixed-fee contract actually ran several times over the estimated cost, is an 
example of an early Commission attempt to delegate a large share of pro- 
gram responsibility to contractors, substituting “for the usual financial 
goals of industry rarified and intangible satisfactions.” (P. 81.) 


The methods of attaining the requisite government supervision of cost- 
plus-fixed-fee operations and the relationships between the Commission 
and its contractors begotten by these methods receive detailed treatment 
in the book. Characterizing the Commission’s control policy, the author 
places it “somewhere between” the extremes represented by a view of 
the Commission on the one hand as a board of directors for the contrac- 
tors’ operating organizations, and on the other as the zenith of a mono- 


1 This book is one of several that have grown out of studies conducted through 
the aid of grants from the University of Michigan’s Memorial-Phoenix Project, a fund 
devoted to the support of research into all phases of the peaceful utilization of atomic 
energy. 

2 The other broad categories of A.E.C. contracts, viz. fixed-price and variable-price 
contracts, are also covered. Interesting is the author’s thesis that the various types 
contracts may be spectrally arranged according to the extent to which they shift eco- 
nomic risks from the contractor to the Government. The spectrum conceives ranges from 
fixed-price contracts, involving little or no shift of economic risk, to cost-reimbursement 
type contracts, involving almost a complete shift. Between these extremes are the 
“variable-price” contracts, e.g. contracts containing provisions for price escalation or 
price redetermination. 
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lithic hierarchy into which contractors’ cost-plus-fixed-fee organizations 
are integrated at lower levels. 

Finally, using methods of empirical cost review, the author evaluates 
the Commission’s cost-plus-fixed-fee contracting practices. In spite of 
finding himself somewhat hampered by security restrictions in obtaining 
complete cost data, the author concludes that the record appears to be 
creditable, and that the cost-plus-fixed-fee contract device and the ad- 
ministrative arrangements to which it gives rise have not “stultified but 
have permitted a substantial degree of progress.” (P. 157.) The author 
sees nothing to be gained by a radical change in the contracting system, 
although he qualifies this view by stating this is not to deny that a change 
in contract policy is a worthwhile long-run objective, but only to deny 
that adequate economic reasons exist for any immediate and sweeping 
change. 

4p tT the author feels that so long as a strong defense posture 
must be maintained, the conveniences and economies of cost-plus-fixed-fee 
contracts warrant their use in the atomic energy program, albeit they will 
leave a legacy of many problems of industrial concentration in a peacetime 
economy. 

For those who would better understand the existing contract structure; 
how it knits together the public and private elements of the atomic energy 
industry, the reasons that have given rise to it and its suitability as a means 
to an end, this book should prove of valuable assistance. While all may 
not agree with every conclusion expressed, the result is an unusual analysis 
of a complex subject. 


James P. Murray, Jr.* 


Atomic Enercy For Your Business, by Arnold M. Kramish and Eugene 
M. Zuchert. New York: David McKay Co. Inc., 1956. 184 pages, ap- 
pendix, index, $3.95. 


The atomic age, only recently born, is already something more than a 
struggling infant. While the maturing of its peacetime applications is 
still in very early stages, the atom’s future impact upon our environment is 
only too apparent to those familiar with it and should be to those who 
are not. It is essentially for this latter group that the authors have written 
this book. 

The title, Atomic Energy for Your Business, was an unfortunate choice 
because of its implication that the book’s contents will be of interest to 
only a limited audience. Better it should have been entitled Atomic 


* Attorney, Office of the General Counsel, Atomic Energy Commission. B.S. 
1949, Yale University; LL.B. 1951, Georgetown University. Member of the bars of 
the District of Columbia and the U.S. Supreme Court. The reviewer’s comments are 
his own, and do not necessarily reflect the views of the A.E.C. 
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Energy IS Your Business, for what the authors have written is an ex- 
cellent primer on the atom that will be understandable and should be of 
interest to everyone. 

The first half of the book is devoted largely to the technical aspects of 
atomic energy, but lest this prove frightening to those who never had or 
who have forgotten the contents of a high school physics course, it should 
be hastily added that the authors have covered their subject with a clarity 
and simplicity that almost defies lack of understanding on the reader’s 
part. Moreover, they steer an effective course between superficiality and 
a surfeit of technical information. The reader is led from a brief initial 
description of the atom and the means by which its energy is released, 
through the history of man’s increasing knowledge of its nature and com- 
position, into a somewhat more detailed statement of present scientific con- 
cepts on harnessing nuclear energy to serve society. This is done with suf- 
ficient skill so that the most reluctant of non-scientific minds will soon find 
itself interested in and familiar with at least the simpler jargon of the 
atomic age. 


Perhaps most interesting to the uninitiated will be the chapter on the 
applications of atomic energy. In it we are told the whys and hows of 
reactor-produced electric power and, incidentally, some very interesting 
facts about projected world electric power consumption. The authors. 
bury the intriguing but unlikely possibilities that atomic energy will run 
our automobiles or heat our homes individually, but show how the energy 
of the atom will, indirectly, result in better automobile engines and cheap- 
er home heating. We learn how inexpensive radioisotopes are being used 
to replace bulky x-ray equipment in industry and medicine and how radia- 
tion can be employed for such diverse jobs as automatically controlling 
the thickness of rolled sheet metals, tracing the flow of serum through the 
human body, and preserving foods without refrigeration or vacuum 
packing. The authors wisely emphasize that the enormous benefits to be 
derived from atomic energy will be neither easy to achieve nor cheap, 
but the doors they open on its potential uses make it clear that the time, 
effort, and money expended will be amply rewarded. 

The remainder of the book, apart from several very useful appendices 
and an excellent index, is devoted to the non-scientific aspects of atomic 
energy. The authors trace the harnessed atom through its university and 
military days to the creation of the Commission by the Atomic Energy 
Act of 1946 and, as they put it, the socialization of the atom. They 
devote a good deal of discussion to the background and enactment of the 
1954 Act, which opened the door to private industrial participation, and 
to an objective analysis of several of that act’s more controversial pro- 
visions such as compulsory patent licensing and the control of informa- 
tion. 

It is in this portion of the book that the authors express some of their 
own views on contentious issues. One could quarrel with their conclusion 
that the Commission has become an agency where a defensible position on 
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a problem is more important than the best result, and with their over- 
simplified assertion that the answer to the problems inherent in information 
control is declassification by areas of activity rather than by document. 
One also feels disappointment in the treatment the authors give to the 
Dixon-Yates controversy; in one breath the blame seems to be placed on 
“a few powerful shortsighted men, presumably high in Administration 
fiscal circles,” and in the next, the authors appear to agree with those who 
place at the Commission’s doorstep the blame for what they call the “un- 
holy union.” Without regard to the merits of the controversy, a more 
complete discussion by one who was a Commissioner at the time would 
have seemed more appropriate. 


The book concludes with a chapter devoted to some interesting and 
troublesome current berry facing the Commission, the Congress and 
industry. Only brief and inadequate treatment is given to possible solu- 
tions. One may hope that the authors will, in the near future, devote 
their considerable talent for clear and concise writing to a more detailed 
analysis of those problems. 


William H. Berman* 


Lasor Union Monopoty—A Ciear AND Present Dancer, by Donald 
R. Richberg. Chicago: Henry Regnery Co., 1957.. 175 pages, $3.50. 
Author of the Railway Labor Act, early N.R.A. official and experienced 
union lawyer, Mr. Richberg tells the story of labor law from World War 
I to the present. Despite the title of the book, he does not carry the 
flaming sword of the crusader but presents an essentially dispassionate, 
factual and well documented picture of Big Labor today. In marked con- 
trast to the mildness and restraint of the author, some of the strongest 
language appears in quotations from U.S. Supreme Court decisions, sug- 
gesting that some of the justices have considerably modified their positions 
since the early New Deal era. Great concern is expressed for the in- 
dividual union member under growing monolithic labor union monopolies, 
an analogy being drawn between the abuses of uncontrolled big business 
and those of uncontrolled big labor. This book eam 2 a clear picture of 
many of the pressures and interests behind legislation both in the field of 
labor law and in other, seemingly unrelated, fields. 


C.E.M. 


* Attorney, Office of the General Counsel, Atomic Energy Commission. B.A. 1946; 
LL.B. 1950, Harvard University. Member of the bars of Ohio and the District of 
Columbia. The reviewer’s comments are his own, and do not necessarily reflect the 
views of the A.E.C. 
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AToMIc ENERGY AND Conaress, by Morgan Thomas. Ann Arbor: Uni- 
versity of Michigan Press, 1956. 301 pages, $4.75. Here is the story of the 
experience and growth of the Atomic Energy Commission, a case history 
of its creation and political maturation as a new and important agency 
within the federal government. The essential, underlying characteristics 
of this civilian commission were determined by Congress in the 1946 Act. 
Continuing importance to defense of a rapidly expanding atomic energy 
program made advisable the relative independence of the Commission and 
fostered favorable treatment from Congress, particularly in appropria- 
tions. The Atomic Energy Act of 1954, in which Congress set forth ad- 
ditional guide lines for inevitable peacetime expansion in atomic uses, re- 
flected a shift in emphasis from basic defense purposes to non-defense ap- 
plications. At the outset Congress could not legislatively determine how 
this new, important and indeed unique agency should establish its working 
relationships with Congress, the Executive or with other existing agencies 
of Government; such a determination could develop only through ex- 
perience. 

The process of development presented by the author can be divided 
roughly into three stages. During the Lilienthal stage (January, 1947 to 
February, 1950) the A.E.C. enjoyed relative independence from Congress 
and the Executive. The working policies of the Commission were largely 
shaped from within, with Dr. Robert J. Oppenheimer and the General 
Advisory Committee of which he was Chairman exerting great influence. 

The Pike-Dean stage (February, 1950 to June, 1953) saw a reap- 
proachment between the A.E.C. and its special congressional committee, 
the Joint Committee on Atomic Energy. For a time, key members of the 
Joint Committee appear to have had an important part in shaping the 
internal program policy of the A.E.C. The final stage, perhaps best termed 
the Eisenhower-Strauss stage (June, 1953 to present), is characterized by 
the increasing importance of the executive branch in the A.E.C. affairs, 
with influence exerted by the President himself and by the National 
Security Counsel. 

The scope of this book is necessarily, though regrettably, limited in 
breadth of coverage and in time. More information directed at the 
“whys” of policy shifts would have been desirable. The terminal date 
of the study, 1955, prevents much study of the effect of the Atomic 
Energy Act of 1954. However, within his self-imposed limitations, the 
author has furnished a well-documented, authoritative treatment of the 
early development of.the A.E.C. All who have an interest in the Com- 
mission will find this book quite readable and well worth reading. 


Robert S. Elliott 
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